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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

VIDAK MICIC,
)



)


Employee,
)


  Respondent,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 8627486



)

GSL OILFIELD SERVICES,
)
AWCB Decision No. 91-0167



)


Employer,
)
Filed with AWCB Fairbanks



)
June 6, 1991


and
)



)

ALAsKA NATIONAL INSURANCE CO.,
)



)


Insurer,
)


  Petitioners.
)

________________________________________)


We heard this Petition to Dismiss in Fairbanks, Alaska on June 4, 1991.  Attorney Michael McConahy represented the petitioning employer and insurer.  Paralegal Peter Stepovich represented the responding employee.  Because the Board Labor Representative had recently been removed from office, we proceeded with a two‑member quorum of the Northern Board panel as authorized at AS 23,30.005(f).  We closed the record at the conclusion of the hearing.


ISSUE

Should the employee's claim for benefits be dismissed under AS 23.30.110(c) for failure to request a hearing within the two‑year time limit?


SUMMARY OF THE EVIDENCE AND ARGUMENT

The employee struck his head on a pipe while working as a roustabout for the employer on Alaska's North Slope on December 18, 1986.  He was later diagnosed to suffer from a post cerebral concussion syndrome.  The employer intermittently paid and controverted temporary total disability (TTD) benefits through September 21, 1987.  Alleging that the employee failed to cooperate with rehabilitation the employer controverted TTD benefits again on September 24, 1987.  The employer controverted certain medical treatment on May 3, 1988 as not related to his work injury.  The employer controverted his claim again on January 24, 1989, alleging that the employee's condition was unrelated to his work injury and that the statute of limitations had run.


On September 11, 1989 the employee filed an Application for Adjustment of Claim, requesting TTD, medical, and vocational benefits, transportation costs, penalties, a compensation rate adjustment, attorney fees, and legal costs.  The employee filed a request for a prehearing conference on January 22, 1991.  The prehearing summary of February 6, 1991 indicated that the prehearing request had been intended to toll the statute of limitations, but no action was requested of the Board.  The employer filed a Petition to terminate benefits under AS 23.30.110(c), dated March 25, 1991, together with a hearing brief.


The employer points out that under the Alaska Supreme Court ruling in Pan Alaska Trucking v. Crouch, 773 P.2d 947 (Alaska 1989), the current procedural statutes and regulations should apply, not those in effect at the time of injury.  It argues that 8 AAC 45.070(b) requires a party to file an Affidavit of Readiness in order to request a hearing.  Therefore, because the employee never filed the Affidavit, he failed to make a timely request for hearing.  It argues that under former 8 AAC 45.070(b) the employee would have been required to file a Statement of Readiness to Proceed, which he failed to file as well.  It also argues that a prehearing's purpose is to define and simplify issues for a hearing, not to dispose of those issues, and that a request for a prehearing cannot be interpreted as a hearing request to fulfill the requirements of AS 23.30.110(c). The employer last paid benefits on September 21, 1987, and has continuously and repeatedly controverted all benefits since September 24, 1987.  It argues that the statute of limitations at AS 23.30.110(c) should have run out for the employee on September 23, 1989.


The employee argues that he made no claim until he filed his Application for Adjustment of Claim on September 11, 1989, and he tolled the statute on January 22, 1991, by filing a prehearing request in accord with our decision in Cruse v. Santa Claus House, AWCB No. 90‑0022 (February 8, 1990)  and Thornton v. North Star Stevedoring, AWCB No. 87‑0127 (June 9, 1987).  He also argues that all but the last of the employer's controversions were informally resolved, and that the last controversion was invalid for lack of specificity.


The employee submitted an affidavit of itemized costs, detailing legal costs and paralegal billing at $60.00 per hour, and totaling $583.60. The employer made no objection to this affidavit.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
AS 23.30.110(c) provides, in part:  If the employer controverts a claim on a board‑prescribed controversion notice and the employee does not request a hearing within two years following the filing of the controversion notice, the claim is denied.


We have long held that for purposes of AS 23.30.110(c) no "claim" exists until the employee files an Application for Adjustment of Claim.  See, e.g., Wyzenbeek v. Alaska Air Guides, AWCB No. 90‑0120 (June 8, 1990); Routh v. Glacier State Telephone, AWCB No. 89‑0238 (September 7, 1989).  A claim is something more than a notice of injury.  Thornton v. North Star Stevedoring, 3 AN87‑6512 CIV (Alaska Superior Court, April 21, 1988).  Normally a claim is filed when a written application is submitted to us by an injured worker in accordance with the procedure provided n 8 AAC 45.050(a) & (b).


Accordingly, we find that the employee had no "claim" before us until he filed his Application for Adjustment of Claim on September 11, 1989.  The statute of limitations could not begin to run against the employee until after he filed that Application.  Because the employer never filed a Notice of Controversion in response to the employee's Application, we must conclude that the statute of limitations of AS 23.30.110(c) has not yet begun to run against the employee.


The other points of argument raised by the parties are rendered moot by this conclusion, and we will decline to address them.  We will deny and dismiss the employer's Petition.

II. Costs


AS 23.30.145 provides, in part;


(b)  If an employer ails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days; after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of this claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.


The employee was represented by a paralegal, and incurred costs in the successful prosecution of his claim.  Under AS 23.30.145(b) we conclude that he is entitled to reasonable costs.  We find that the listed hours and services provided by the paralegal on behalf of the employee, and the costs incurred, were reasonable.  We specifically find the paralegal cost of $60.00 per hour reasonable. See, generally, Gerald Brossow v. Bob's Market, AWCB No. 86‑0049 (February 20, 1986).  We will award the $583.60 claimed as reasonable costs under AS 23.30.145(b).


ORDER
1. The employer's Petition to terminate the employee's benefits under AS 23.30.110(c), dated March 25, 1991, is denied and dismissed.

2. The employer shall pay the employee reasonable paralegal and legal costs of $583.60.


DATED at Fairbanks, Alaska, this 6th day of June, 1991.



ALASKA WORKERS' COMPENSATION BOARD



/s/ William S.L. Walters



William S.L. Walters,



Designated Chairman



/s/ Steve M. Thompson



Steve M. Thompson, Member 

WSLW/ml

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in the Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Vidak Micic, employee/respondent; v. GSL Oilfield Services, employer; and Alaska National Insurance Co. insurer/petitioners; Case No. 8627486; dated and filed in the office of the Alaska Workers’ Compensation Board at Fairbanks, Alaska this 6th day of June, 1991.



Marci Lynch



Clerk
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