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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

RICHARD E. MINKLER,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9025293



)

ROYAL ROLLER RINK,
)
AWCB Decision No. 91-0168



)


Employer,
)
Filed with AWCB Fairbanks


(uninsured)
)
June 6, 1991


  Defendant.
)

________________________________________)


This claim for temporary partial disability benefits (TPD), medical costs, interest, penalties and attorney fees was heard at Anchorage, Alaska on May 15, 1991.  The employee was represented by attorney Chancy Croft; attorney Karl Walter represented the defendant.  The record closed at the end of the hearing.


It is undisputed the employee was working as an employee for the defendant on September 8, 1990, his date of injury.  It also is undisputed the employee's leg fractured at or about the time he fell while working as a roller skating floor guard at his place of employment.  The threshold issue we must decide is whether the leg fracture is compensable pursuant to the presumption of compensability or whether it was substantially caused by his work for the defendant.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.120(a) provides in pertinent part.  "In a proceeding for the enforcement of a claim for compensation under this chapter is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


In Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwood II), the Alaska Supreme Court held that the employee must establish a preliminary link between the injury and the employment.  This rule applies to the work‑relationship of the injury, the existence of disability, and the compensability of medical care.  Wien Air Alaska v. Kramer, 807 P.2d 471 (Alaska 1991); Municipality of Anchorage v. Carter, 807 P.2d 476 (Alaska 1991).  "[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make that connection." Id.  "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of medical facts involved."  Veco Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  Once the employee makes a prima facie case of work‑relatedness the presumption of compensability attaches and shifts the burden of production to the employer.  Id. at 870.  To make a prima facie case the employee must show 1) that he has an injury and 2) that an employment event or exposure could have caused it.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work‑related.  Id. Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Alaska Supreme Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."' Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966)).  In Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the court explained two possible ways to overcome the presumption: 1) producing affirmative evidence the injury was not work‑related or 2) eliminating all reasonable possibilities the injury was work‑related.  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869.  If the employer produces substantial evidence that the injury was not work‑related, the presumption drops out, and the employee must prove‑all the elements of his claim by a preponderance of the evidence. Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of [triers of fact] that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  Finally, there can be no construction in the employee's favor. Carter, 807 P.2d at 481 (citing to 1988 SLA ch. 79 § 1(b)).


On November 16, 1990, the employee's treating physician, Michael W.Eaton, M.D., wrote a letter "To whom it may concern" which reads as follows:


I hospitalized this 16 year old male 9/9/90 to 9/16/90 for a right femur fracture which occurred when he was skating backwards at a roller rink and fell twisting his leg.  During the hospitalization x‑rays revealed that fracture had occurred through a bone cyst in the femur.  Although it is clear that this bone cyst created an area of weakness in the femur, it was the patient's fall which caused the femur to break.


On April 5, 1991, Dr. Eaton wrote an additional letter to Mr. Walter in order to respond to specific questions asked by Mr. Walter.  Dr. Eaton's second letter reads, in part, as follows: 


In answer to your fourth question, the pre‑existing bone cyst was the substantial factor in causing the fracture. In answer to your fifth question, the bone cyst caused an area of localized weakness in the right femur so that twisting or pivoting on the leg while skating which ordinarily would not have caused the femur to fracture caused it to fracture through the  cyst.  In answer to your sixth question, the fracture of Richard Minkler's right femur could have occurred at anytime around September 8, when he applied increased loading to the femur such as would occur with running, jumping such as would occur in a game of basketball or volleyball or as did occur on the  roller rink.  Usually the specific event preceding the femur fracture is not just standing or walking, but the increased loading that occurs with running or jumping or that sort of activity.

In his concluding remark, Dr. Eaton states, "I do not feel that this injury was caused by the patient's employment."


Dr. Eaton did not testify or otherwise explain the comments quoted above.  The employee testified he does not know if his leg fractured before or after his fall but he relies on Dr. Eaton's statements to support his claim the presumption of compensability has attached in this case.  Meanwhile, the defendant relies on Dr. Eaton's April letter to argue the employee has not established a preliminary link between the injury and the work, so as to allow the presumption of compensability to attach.


We find the presumption of compensability does attach.  Admittedly, the employee's cyst and weakened femur made him an "eggshell" claimant.  Nevertheless, such claims may be compensable.  Wade v. Anchorage School District, 741 P.2d 634, 640 (Alaska 1987).  Here, the employee's injury occurred at his place of employment during normal work hours while doing assigned work duties.  In this instance, we find such evidence is sufficient to establish the presumption of compensability.


Moreover, we find the presumption was not overcome with substantial evidence.  Although Dr. Eaton concludes his comments by stating he does not think the employee's work caused the injury, his earlier remarks suggest otherwise.  Dr. Eaton specifically stated that the employee's fracture "could have occurred at any time around September 8, when he applied increased loading to the femur such as ... did occur on the roller rink."  The employee testified he was not sure whether the fracture occurred before or after the fall.  He said he had been skating backwards and turned to skate forward.  During or after the turn from backward to forward, he fell.  In any event, the employee asserts that these skating actions would cause an "increased load to the femur."  Notwithstanding the defendants assertions otherwise, we find the language in Dr. Eaton's letters, when read in its entirety, is not substantial evidence to overcome the presumption.  At best, Dr. Eaton's language is ambiguous.  Such ambiguity must be resolved in favor of the employee. See Rogers Electric Co. v. Kouba, 603 P.2d 909. Therefore, we conclude the employee's claim is compensable.


The parties did not dispute the amounts to be paid for temporary partial disability benefits or medical costs or interest.  Given our conclusion this claim is compensable, we find these amounts shall be paid.


Additionally, we conclude penalties are owed pursuant to AS 23.30.155(e). The employee was injured at work.  His claim was not controverted as required by Section .155(e).  In other words, he was not provided notice that his claim was denied or given the procedures to be followed in pursuing his claim under the Alaska Workers' Compensation Act.  Therefore, we find the employee shall be paid an additional penalty of 25 percent of the compensation awarded in this decision.


Finally, the employee seeks reasonable attorney fees, at the statutory minimum rate, to be calculated based on all compensation and medical benefits awarded in this decision.  Since the medical costs awarded total over $20,000, the statutory minimum attorney fees would be substantial.  In order to award reasonable attorney fees under AS 23.30.145 we are required to consider the nature, length, complexity and benefits received.  Our regulations also require the employee's attorney to supply a sworn statement of his hours worked, services performed and hourly fee. 8 AAC 45. 180.  Such sworn statement was not provided in this case.  Accordingly, we find statutory minimum fees are payable only on the compensation benefits awarded.  See also Williams v. Cooper River Native Association, AWCB No. 900311 (December 21, 1990).


ORDER

The defendant shall pay the employee temporary partial disability benefits, medical costs, interest, penalties and attorney fees in accordance with this decision.


DATED at Fairbanks, Alaska, this 18th day of June, 1991.



ALASKA WORKERS' COMPENSATION BOARD



/s/ Fred G. Brown



Fred G. Brown,



Designated Chairman



/s/ Harriet Lawlor



Harriet Lawlor, Member



/s/ Joanne Rednall



Joanne Rednall, Member

FGB/ml

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in the Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Richard Minkler, employee/applicant; v. Royal Roller Rink, (uninsured) employer/defendants; Case No. 9025293; dated and filed in the office of the Alaska Workers' Compensation Board at Fairbanks, Alaska this 18th day of June, 1991.
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