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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

SUSANNE SCOTT,
)



)


Employee, 
)


  Respondent,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9000746



)

TOK AREA MENTAL HEALTH CENTER,
)
AWCB Decision No. 91-0169



)


Employer,
)
Filed with AWCB Fairbanks



)
June 6, 1991


and
)



)

PROVIDENCE WASHINGTON INS.,
)



)


Insurer,
)


  Petitioners.
)

________________________________________)


We are considering this petition to dismiss the employee's claim on the basis of the documentary record in Fairbanks, Alaska.  Attorney Michael McConahy represents the petitioning employer and insurer; and attorney Michael Patterson represents the respondent employee.  We closed the record when we met on June 4 , 1991.  As authorized under AS 23.30.005(f), we proceeded with a two‑member quorum of the Board panel.


ISSUES

Shall we convene a hearing on the employer's Petition to Dismiss?


CASE HISTORY AND SUMMARY OF THE RELEVANT EVIDENCE

The employee slipped and injured her back while leaving the Tok Area Mental Health Clinic on January 18, 1990, where she worked as a clinical psychologist.  She filed an Application for Adjustment of Claim dated April 10, 1990, for a variety of benefits.  The employer controverted the claim with a notice dated July 26, 1990, referring to a medical report by her treating physician at the time, John Joosse, M.D., dated July 16, 1990.  The report indicated that the employee had recovered to her pre‑injury condition, was medically stable, and suffered no permanent impairment from the work injury.


In a prehearing held on July 17, 1990 the parties agreed to a deposition of the employee.  Despite repeated attempts by the employer to schedule the deposition, the employee declined to participate, claiming her attorneys withdrew, one after another.  On October 11, 1990 the employer made personal service on the employee, giving notice of her videotape deposition on Friday, November 2, 1990 in Anchorage, her city of residence.  The employee called in at the time of the deposition to refuse to attend until she retained another attorney.


The employer filed a petition and memorandum dated November 16, 1990 requesting us to sanction the employee under ARCP 37 by awarding the employer's deposition costs and attorney fees against her, and by dismissing her case with prejudice.  By agreement of the parties we considered the employer's petition on the basis of the pleadings and documentary record on January 15, 1990.


The employer argued in its memorandum that the employee has a history of evading depositions and that her refusal to attend the November 2, 1990 deposition was willful and egregious, resulting in unnecessary and unconscionable costs to the employer.  It requested us to sanction the employee under ARCP 37 by awarding fees and costs against her.  It also cites a series of court decisions from other jurisdictions, which support dismissal of the entire claim for benefits.  The employee argued in an Answer dated December 19, 1990 that she did not fail to provide discovery, and that any discovery violations were not willful.


In our decision and order of January 16, 1991, AWCB No. 91‑0013, we declined to award attorney fees against the employee or to dismiss her case under 8 AAC 45.054 and ARCP 37(d), noting these sanctions are discretionary.  Nevertheless, we found that the employee refused to cooperate with the employer.  Under 8 AAC 45.054(c) we ordered the employee to submit to a deposition within one month.


We instructed the parties to report back to us within one month concerning whether or not the employee had complied with the order.  We retained jurisdiction over the petition pending the employee's compliance, noting that if the employee complied with that order we would deny the employer's petition to dismiss.  If the employee failed to comply with the order, we would dismiss her claim for benefits on our own motion under ARCP 37.


We received no word from the parties until the employer filed an Advice of Counsel dated March 11, 1991, in which the employer claimed to have attempted to comply with certain medical needs of the employee by offering to depose the employee on any of twelve possible dates in late March through early April.  We received no contact from the employee at all.  The record contains no notice of deposition for any time after our decision.  According to the terms of our decision, we closed the record to consider this matter when we met on June 18, 1991.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.  Modification


AS 23.30.130(a) provides:


Upon its own initiative, or upon the application of any party in interest on the ground of a change in conditions, including, for the purposes of AS 23.30.175, a change in residence, or because of a mistake in the determination of a fact, the board may, before one year after the date of the last payment of compensation, whether or not a compensation order has been issued, or before one year after the rejection of a claim, review a compensation case in accordance with the procedure prescribed in respect of claims in AS 23.30.110. In accordance with AS 23.30.110 the board may issue a new compensation order which terminates, continues, reinstates, increases, or decreases the compensation, or award compensation.


Our Supreme Court discussed §130 in Interior Paint Company v. Rodgers, 522 P.2d 161, 168 (Alaska 1987).  Quoting from O'Keefe v. Aerojet‑General Shipyards, Inc., 404 U.S. 254, 256 (1971) the court stated: "The plain import of this amendment [adding "mistake in a determination of fact" as a ground for review] was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted."


Under AS 23.30.130(a) we have the authority to reopen consideration of our own decisions for one year from issuance.  In our decision on this case we specifically retained jurisdiction over the petition to dismiss the employee's claim, laying down discovery and reporting requirements.  Considering the documents in the record, we must conclude that the parties have failed to comply with our orders.  On our own motion we will once again consider the petition to dismiss. 

II.  Reconvening the hearing


8 AAC 45.070 provides, in part:


(a)  Hearings will be held at the time and place fixed by notice served by the board under 8 AAC 45.060(e).  A hearing may be adjourned, postponed, or continued from time to time and from place to place at the discretion of the board or its designee, and in accordance with this chapter.


Under 8 AAC 45.070 we direct the Fairbanks office Workers' Compensation Officer to hold a prehearing with the parties pursuant to 8 AAC 45.065, to set either a hearing date for the petition to dismiss, or a date for a second consideration of the petition on the basis of the written record. The parties should supplement the record concerning their attempts to comply with our decision and order of January 16, 1991.


ORDER

Under 8 AAC 45.070(a) a hearing will be convened in accordance with the terms of this decision in order to reopen consideration of the employer's petition to dismiss.


DATED at Fairbanks, Alaska, this 6th day of June, 1991.



ALASKA WORKERS' COMPENSATION BOARD



/s/ William S.L. Walters






William  S.L. Walters,



Designated Chairman



/s/ Steve M. Thompson



Steve M. Thompson, Member

WSLW/ml

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in the Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Susanne Scott, employee/respondent; v. Tok Area Mental Health Center, employer; and Providence Washington Insurance, insurer/petitioners; Case No. 9000746; dated and filed in the office of the Alaska Workers' Compensation Board at Fairbanks, Alaska this 6th  day of June, 1991.



Marci Lynch



Clerk
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