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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

DIETER JANZEN,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 8928942



)

ANCHORAGE SCHOOL DISTRICT,
)
AWCB Decision No. 91-0170


(Self-Inured),
)



)
Filed with AWCB Anchorage


Employer,
)
June 7, 1991


  Defendant.
)

________________________________________)


Employee's request that we order Defendant to pay his attorney minimum statutory attorney's fees under AS 23.0.145(a) was heard at Anchorage, Alaska on May 29, 1991.  Employee was present and represented by his attorney Joseph Kalamarides.  Defendant was represented by its adjuster George Erickson.  The record closed at the end of the hearing.


SUMMARY OF EVIDENCE AND ARGUMENTS

It is undisputed that Employee injured his back in the course and scope of his employment on October 24, 1989.  Defendant accepted Employee's injury as compensable.  Employee was treated by Michael Eaton, M.D.  Dr. Eaton had Employee undergo an MRI; it showed Employee's spine had multiple levels of disc degeneration.


Employee completed a questionnaire for Defendant's adjuster on November 27, 1989.  Employee answered questions regarding previous back injuries and treatments for back problems.  He listed the physicians who had treated him in the past 10 years.


Defendant had Christopher Horton, M.D., examine Employee on January 22, 1990.  Dr. Horton indicated in his report for that examination that he believed Employee's injury had caused a temporary aggravation of his pre‑existing degenerative condition.  On March 21, 1990, Dr. Eaton wrote to Defendant's adjuster stating he had no way of knowing how much the October 1989 injury exacerbated Employee's pre‑existing degenerative disc disease.  He stated it was not clear to him that the injury was "merely a temporary aggravation which has now disappeared." 


Later Defendant had William Reinbold, M.D., examine Employee.  In response to the adjuster's March 26, 1990, letter inquiring about the possibility of surgery and whether such surgery "would be directly related to the ongoing degenerative disease, " Dr. Reinbold responded, "Undetermined."


On April 26, 1990, Defendant's adjuster wrote to Dr. Eaton advising him that the American Medical Association's Guides to the Evaluation of Permanent Impairment (3rd Ed.) (1989), (AMA Guides), must be used in performing an impairment rating and that Employee's pre‑existing conditions must be considered in rating the permanent partial impairment (PPI).  The adjuster added:


Since all parties were aware of Mr. Janzen's preexisting degenerative joint disease throughout the lumbar region, we feel it's important to advise you that it would be inappropriate (in my opinion) to assign a disability to an employer for all of Mr. Janzen's present objective complaints.


In his April 30, 1990, chart note Dr. Eaton stated:


[W]e will send the patient for measurements of back ROM [range of motion] and permanent impairment will equal impairments due to loss of back ROM plus the 7% impairment from the Guides To The Evaluation of Permanent Impairment for back injury with residual pain and documented degenerative changes.


Dr. Eaton referred Employee to J. Michael James, M.D., for the loss of range of motion measurements.  Dr. James' May 23, 1990, chart note rated Employee's impairment for his loss of range of motion at 15 percent of the whole person.


On July 5, 1990,
 we received Defendant's Controversion Notice controverting payment of the 15 percent impairment rating.  The specific reason given for the controversion was, "We feel that the majority of 15% is associated with pre‑existing degenerative disc disease.  We will accept 7% at this time.  IME scheduled with Dr. Voke 8‑11‑90."


On July 11, 1990, Defendant paid Employee $9,450.00 based on the seven percent impairment rating. (July 11, 1990 Compensation Report).


Employee contacted Kalamarides who filed a claim on August 10, 1990, for permanent disability benefits and attorney's fees.  Employee testified at the hearing that he believed the examination with Dr. Voke was merely so Defendant could obtain a doctor's opinion to support its actions.  Therefore, he decided he should seek legal assistance.


Employee had previously contacted Kalamarides when his benefits were terminated in April 1990.  On April 20, 1990 Defendant filed a Compensation Report indicating temporary belief its were being stopped because Employee had reached medical stability, but no impairment rating had been given.  Defendant indicated that it was aware Employee was found not eligible for reemployment benefits.
  Kalamarides did not undertake representing Employee at that time; instead he phoned Defendant and was successful in getting them to pay PPI benefits on a weekly basis.  Defendant's April 24, 1990, Compensation Report indicated it was "awaiting the PPI rating."


Employee was examined by Dr. Voke, who completed a report dated August 11, 1990.  In his report Dr. Voke responded to questions posed by Defendant; the questions are not in the record.  Dr. Voke responded to one of Defendant's questions by stating he believed Employee's "conditions noted today are a direct result of his injury on 10‑24‑89."  Dr. Voke responded to another question by stating, "There were no pre‑existing medical conditions retarding his recovery, other than the degenerative disc disease ‑ " Dr. Voke noted Employee had "50% of normal range of motion lumbosacral spine."  He did not note any other range of motion measurements.  Dr. Voke stated "I have computed 16% of the whole person permanent partial disability per AMA Guidelines, 3rd Edition." Dr. Voke did not explain what factors formed the basis for the rating.


On August 31, 1990, we received Defendant's answer denying Employee's claim for an additional eight percent PPI benefits.  On September 4, 1990, Defendant paid an additional eight percent PPI benefits.  On September 17, 1990, we received Defendant's Controversion Notice controverting the one percent difference between Dr. James' rating of 15 percent and Dr. Voke's rating of 16 percent.  Defendant stated in the Controversion Notice that, "Dr. Voke's permanent partial impairment came without specific range of motion [measurements], therefore, is not in accordance with the AMA Guidelines."  Defendant also controverted payment of any attorney's fees to Employee, contending Employee's attorney provided no services.


The issue of the one percent difference was resolved after Defendant contacted Dr. Voke in February 1991, and he wrote to Defendant saying he agreed with Dr. James' rating of 15 percent.  The only issue is Employee's request for minimum statutory attorney's fees to be paid by Defendant.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.145(a) provides:


(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted in whole or in part, the board may direct that the fees for legal services he paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . .


We find Defendant filed a notice of controversion on July 5, 1990 controverting the payment of PPI benefits in excess of seven percent.  We find that for purposes of attorney's fees under subsection 145(a), we may award fees against Defendant.


We agree with Defendant that the language of subsection 145(a) is discretionary, and does not mandate an award of fees against Defendant.  However, the Alaska Supreme Court has repeatedly stated over the last 12 years that "the objective of awarding attorney's fees in compensation cases is to ensure that competent counsel are available to represent injured workers."  Wise Mechanical Contractors v. Bignell, 718 P.2d 971, 975 (Alaska 1986); See McShea v. State, Dept. of Labor, 685 P.2d 1242, 1247 (Alaska 1984); Wein Air Alaska v. Arant, 592 P.2d 352, 365‑6 (Alaska 1979).  Therefore, it is important that we reward attorney's for services provided, while at the same time exercising our discretion by refusing to assess fees against a defendant when it appears the attorney undertook representation in a controverted case but did nothing more than file a claim in hopes of collecting a fee if further benefits were eventually paid despite the lack of services being rendered.


There is no evidence that Kalamarides merely filed the claim and waited for Defendant to act.  Employee was under the impression that the examination by Dr. Voke, Defendant's choice of doctor, was only to confirm the payment of benefits for a PPI rating less than the rating given by Dr. James.
  Employee's attorney filed a claim and sought additional medical evidence from Dr. Eaton.  After Dr. Voke's report was received, Defendant decided to pay Employee an additional eight percent.  It is only speculation that Defendant would have voluntarily made this payment if Employee was not represented.


There are other factors in this case which we also consider in making this award.  It is undisputed that in April 1990 Employee sought Kalamarides' assistance.  By making a phone call, he got Defendant to reinstate 
benefits and did not seek any fee.


The second time Employee sought Kalamarides, assistance, Employee's claim had been formally controverted.  Defendant argues the law puts it at jeopardy because PPI benefits must be paid within seven days of receipt of an impairment rating or controversion must be filed.  This gives a defendant little time to investigate the rating to determine if it should be reduced under As 23.30.190(c) because of pre‑existing conditions.  We disagree.


Defendant knew very early in the claim that Employee had a previous back injury and had received medical treatment.  Defendant an opportunity to obtain Employee's x‑rays and medical reports to see if his pre‑existing condition had been rated.  If it had not, Defendant had plenty of time to submit these records to Employee's treating physician or a physician of its choice for a rating of the pre‑existing impairment.  Because impairment ratings under the AMA Guides must be based on objective evidence, the pre‑existing impairment could have been rated at any time if there were appropriate medical records available.  Defendant would have been in a much better position to controvert PPI benefits for pre‑existing conditions, and possibly avoided causing Employee to retain an attorney, if it had followed this course of action.


Defendant did controvert the one percent difference between Dr. Voke and Dr. James' rating.  It was not until February 1991 that Defendant got confirmation that Dr. Voke agreed with Dr. James' rating.  Under these circumstances, we conclude that Employee's attorney's fees should be assessed against Defendant under AS 23.30.145(a).


In reviewing this file, we could not tell whether Employee has been properly rated and paid for his permanent impairment.  As we noted earlier, Dr. Eaton stated in his April 30, 1990, chart note that Employee's rating would be seven percent for the residuals of his back injury with an unoperated condition plus the rating for his of range of motion.  Although Defendant acknowledged Dr. Eaton's seven percent impairment rating with its initial payment and in its letter of June 5, 1990, to Dr. Eaton,
 we have no evidence that Employee's range of motion plus his impairment due to spinal disorders have been accurately  rated and paid.


Dr. Eaton recognized that Employee's spinal condition should be rated under Table 49, Section IIC of the AMA Guides (page 73) at seven percent.  The note to that section reminds the examiner to combine the rating with the appropriate residual values of such things as abnormal motion in the spinal area.  Dr. Eaton referred Employee to Dr. James for rating the impairment due to range of motion abnormalities.  See 3.3e AMA Guides (page 89).  There is no indication that either Dr. James or Dr. Eaton combined these two ratings to obtain a whole man impairment rating.  See Figure 84, AMA Guides (page 78).


Accordingly, on our own motion under AS 23.30.135, we direct Defendant to file with us and send a copy to Employee's attorney of Dr. Eaton's response to the June 5, 1990, letter or any other medical report which addresses the combining of the range of motion rating with the impairment rating from Table 49.  This is to be done within 14 days after this decision is filed.


If Dr. Eaton did not respond to the June 5, 1990, letter and Defendant has no medical report addressing this issues then within 14 days after the date of this decision Defendant must write to Dr. Eaton requesting this information.  If Dr. Eaton does not respond within 14 days from the date of Defendant's letter, then Defendants must write to Dr. James to obtain the information.  Copies of Defendant's correspondence must be filed with us and Employee's attorney at the time the letter is sent to the doctor.


Defendant may also, if it wants, send medical records and x‑rays to the doctor at the same time to ask whether the doctor can determine the degree of pre‑existing impairment and, if so, to state the percentage by which Employee's permanent impairment should be reduced for the pre‑existing permanent impairment.  Defendant must send copies of this correspondence to us and Employee's attorney at the same time it is sent to the doctor.


If the doctor assigns a greater impairment rating after considering the combined effects of the spinal condition and the abnormal range of motion than that previously paid by Defendant, Defendant must within seven days after receipt of this information pay Employee the additional impairment benefits unless there are grounds to controvert the increased rating. if a controversion is filed, Employee may file another claim if he wants.  We retain jurisdiction to review the issue of additional PPI benefits.


ORDER

1. Defendant shall pay Employee's attorney minimum statutory attorney's fees on the difference between the permanent partial disability benefits for the seven percent impairment rating and the 15 percent impairment rating.


2.  Defendant shall proceed in accordance with this decision to obtain additional information regarding Employee's permanent impairment rating.  We retain jurisdiction to review whether Employee has been properly rated and paid for his permanent impairment.


Dated at Anchorage, Alaska this 7th day of June,  1991.



ALASKA WORKERS' COMPENSATION BOARD



/s/Rebecca Ostrom



Rebecca Ostrom,



 Designated Chairman



/s/ Harriet Lawlor



Harriet Lawlor, Member
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If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid. within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Dieter Janzen, employee / applicant; v. Anchorage School District (Self-Insured), employer / defendant; Case No.8928942; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 7th day of June, 1991.



Dwayne Townes



Clerk

jrw
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Apparently Dr. James' office did not immediately mail the report to Defendant as there is no contention that the controversion was untimely.


	This is apparently in reference to the Reemployment Benefits Administrator's March 28, 1990, letter advising Employee he was not eligible for benefits under AS 23.30.041.


Given the arbitrary nature of the percentage Defendant chose to pay, Employee's belief does not seem unreasonable.


Curiously, Employee did not seek a penalty under AS 23.30.155(e).  At that time Dr. Eaton had rated Employee at least seven percent permanently impaired, Employee had been found not eligible for reemployment benefits, and under AS 23.30.190 and AS 23.30.041, his PPI benefits should have been paid in a lump sum.


	 That letter states in part:


	"In addition to the 7 percent (if I interpreted your notes correctly), there will be an  additional percentage added to the current amount after you receive a report on range  of motion from Dr. Michael James.


	If you have received your ROM [range of motion] report from Dr. James, would you please provide me with a copy of your final permanent partial impairment rating. . . .







