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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

LANCE F. SCOTT,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 8915075


v.
)



)
AWCB Decision No. 91-0172

ALEUTIAN CONSTRUCTORS, JV,
)



)
Filed with AWCB Anchorage


Employer,
)
June 10, 1991



)


and
)



)

ALASKA NATIONAL INSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)

                                                             )


Employee's claim was heard at Anchorage, Alaska on May 31, 1991.  Employee testified telephonically and was represented by attorney Joseph Kalamarides.  Defendants were represented by attorney Constance Livsay.  The record closed at the end of the hearing.


ISSUES

1. What are Employee gross weekly earnings under AS 23.30.220(a)(2)?


2. Is Employee's attorney entitled to actual attorney's fees under AS 23.30.145?


SUMMARY OF THE EVIDENCE AND ARGUMENTS

Defendants acknowledge that Employee's compound fracture of his left ankle occurred during the course and scope of his employment on July 1, 1989.  Defendants also admitted that Employee was entitled to temporary total disability (TTD) benefits for the period of July 2, 1989 through August 31, 1990, and for three additional weeks beginning February 25, 1991.  Employee has also been paid permanent partial impairment benefits for a two percent rating of the whole man.  Defendants paid TTD benefits at the statutory minimum of $110 per week.


Employee filed a claim on May 23, 1990.  The only issue before us at this time is his request for an increase in his compensation rate.  It is undisputed that Employee had no documented earnings in the two years before his injury.  Therefore, his gross weekly earnings (GWE) for purposes of computing his compensation benefits must be determined under AS 23.30.220(a)(2).


Defendants contend Employee provided only sketchy information about his work history and earnings.  They contend they obtained all the relevant information needed to determine his GWE.  Defendants obtained records from the Internal Revenue service, the Social Security Administration, the state of Alaska, Employment Security Division, and Teamsters Local 959.  Defendants allege they also tried to contact all previous employers that Employee listed on his work history.  Defendants submit  the following earning history for each year before his injury from 1980 to the present:


1980
$10,291.00


1981
$ 7,821.00


1982
$ 2,526.00


1983
$26,954.00


1984
$ 2,577.72


1985
$19,129.00


1986
‑0‑


1987
‑0‑


1988
‑0‑


According to Cal Stroble, the dispatcher for Teamsters' Local 959, Employee was dispatched as an end dump/forklift operator in may 1989 to Employer's site at Adak, Alaska, on the Aleutian Chain.  This was Employee's first dispatch in 1989. (Stroble Dep. pp. 4, 6).  Due to pre‑employment security clearances, Employee did not begin to work until June 14, 1989.


At the time Employee was dispatched another person, Ken Lewis, was also dispatched to the same job with the same classification.  The job was to last approximately six weeks; the employees would work six days a week, nine hours a day. (Id. at 7).  The hourly rate of pay for straight time was $16.33.


Patricia Blake, Employer's personnel director, testified Employee was hired only for the completion of a particular project. She testified that because of the delay for security clearance and the distance to the job site, Employer usually asks for employees who can perform many different duties.  Blake testified about the type of work Employee performed as compared to Lewis.  Employee did mostly forklift and end dump driving, while Lewis did other types of work as well as forklift and end dump driving.  Lewis was laid off on August 21, 1989, when the project was completed.  Blake reviewed her records to September 1989, and found two other people had been dispatched to the job on August 18, 1989, as mixer drivers.


Daniel Sonnentag, Employer's area manager, also testified that Employee was hired for a specific job.  He testified July 18 or 19, 1989, was the last time a forklift operator was needed at the job.  He testified 30 other Teamsters were laid off on July 18, 1989.


Employee presented a statement from Cal Stroble indicating that if Employee had not been injured in 1989, there were other jobs for which he qualified to which he could have been dispatched after the job for Employer ended.


Employee contends we should use Lewis' employment records to determine what Employee could have earned if he had not been injured.  Lewis was dispatched to several more jobs in 1989 of short duration, he was not accepted at one job.  He worked a total of 1,236 hours in 1989.  In 1990 Lewis was dispatched to several jobs.  The last job which he was dispatched to was United Parcel Services.  He worked a total of about 738 hours in 1990.


Defendants contend the law requires us to look at Employee's work and work history to set his GWE, not a co‑worker.  Defendants contend Employee has a sporadic work history, did not work in the three years before injury, and his work history does not justify paying more than the minimum compensation rate.


Employee counters that the 1988 amendment to AS 23.30.220(a) assured that the only way an injured worker could get  an increase in his GWE over his historical earnings would be if he had not worked must in the two years before injury.  By statute, an injured worked has to have worked less than six months to be considered for a wage adjustment under subsection 220(a)(2).  He contends it would be unfair to look just to an injured worker's past history, especially the two years before injury, in making a subsection 220(a)(2) determination.  Employee contends that before its amendment in 1988 subsection 220 also required considering an employee's work and work history in setting the GWE.  He argues that by leaving this language unchanged the legislature incorporated Alaska Supreme Court opinions interpreting this section as requiring a prediction of lost earnings during the period of disability.


Employee also seeks attorney's fees for the 16.65 hours of services at the hourly rate of $175.00 per hour.  Employee's attorney is a 15‑year practitioner specializing in workers' compensation claims who has appeared before the Alaska Supreme Court to argue workers' compensation appeals, has published articles on the subject, and has been an invited speaker at educational seminars for adjusters and others working in the field.


If we award more than Defendants have voluntarily paid, Defendants assert only minimum statutory fees should be awarded. The contend they obtained all the information needed for us to make the GWE determination, and Employee's attorney was not instrumental in obtaining or presenting evidence to resolve this dispute.  They acknowledge Employee was represented and he is entitled to a fee, but it should be no more than the minimum statutory fee under AS 23.30.145(a).


FINDINGS OF FACT AND CONCLUSIONS OF LAW
WHAT ARE EMPLOYEE'S GROSS WEEKLY EARNINGS?


AS 23.30.220(a) provides in part:


The spendable weekly wage of an injured employee at the time of an injury is the basis for computing compensation. It is the employee's gross weekly earnings minus payroll tax deductions. The gross weekly earnings shall be calculated as follows:


(1) the gross weekly earnings are computed by dividing by 100 the gross earnings of the employee in the two calendar years immediately preceding the injury;


(2) if the employee was absent from the labor market for 18 months or more of the two calendar years preceding the injury, the board shall determine the employee's gross weekly earnings for calculating compensation by considering the nature of the employee's work and work history but compensation may not exceed the employee's gross weekly earnings at the time of injury. 


Before its 1988 amendment, AS 23.30.220 (a) (2) provided in part:


If the board determines that the gross weekly earnings at the time of injury cannot be fairly calculated under (1) of this subsection, the board may determine the employee's gross weekly earnings for calculating compensation by considering the nature of the employee's work and work history.


The Alaska Supreme Court commented on the 1983 amendment to AS 23.30.220 in at least two opinions.  In discussing section 220's history, the court stated in Phillips v. Houston Contracting, Inc., 732 P.2d 544, 546 n.6 (Alaska 1987):


During the past decade, the statute's emphasis has shifted from present earnings to past earnings as the determinate of earning capacity.  In 1977, the legislature repealed AS 23.30.220(l). Under the 1977 amendments, the average weekly was generally based on earnings during one of the three calendar years preceding the injury, without regard to earnings at the time, of the injury. . . . In 1983, the legislature rewrote the section so that the compensation rate was based on average earnings during the preceding two calendar years . . . . The legislative history suggests that this shift in emphasis was "reasoned and intentional."

(Cites omitted).


In Phillips v. Nabors Alaska Drilling, Inc., 740 P. 2d 457, 460 n.7 (Alaska 1987), the court noted:


However, while the earlier version of the statute provided that the alternative wage calculation was to be based on "the usual wage for similar service rendered by paid employees under similar circumstances, " former AS 23.30.220(3), the new statute provides that "the board may determine the employee's gross weekly earnings for calculating compensation by considering the nature of the employee's work and work history." AS 23.30.220(a)(2). The distinction emphasizes the point that the AWCB has considerable discretion to determine gross weekly earnings under subsection (a)(2).


Although Peck v. Alaska Aeronautical, Inc., 756 P.2d 282, (Alaska 1988), interprets an older version of § 220, the general discussion about wage calculation appears relevant to all cases:


An estimate of earning capacity is a prediction of what an employees earnings would have been had he not been injured. . . . in making an award for temporary disability, the (Board] will ordinarily be concerned with whether an applicant would have continued working at a given wage for the duration of the disability.  In making a permanent award, long‑term earning history is a reliable guide in predicting earning capacity.

Peck, at 286 (quoting Deuser v. State, 697 P.2d 647, 649‑50 (Alaska 1985), (quoting Argonaut Ins. Co. v. Industrial Accident Comm'n, 371 P.2d 281, 284 (Cal. 1962)).


The court went on to state: "As Professor Larson explained, '[his] disability reaches into the future, . . . his loss as a result of injury must be thought of in terms of the impact of probable future earnings, perhaps for the rest of his life.'" Peck, at 287.


In State v. Gronroos, 697 P.2d 1047 (Alaska 1985), the court noted that "[i]t is entirely reasonable to focus upon the probable future earnings during the period into which disability extends when the injured employee seeks temporary disability compensation." Id. at 1049 (citation omitted) The court also indicated that the employee's intentions as to employment in the future are relevant.  Id. at 1049 n.2. See also Brunke v. Rogers and Babler, 714 P.2d 795 (Alaska 1986).


Based on these cases, we conclude that subsection 220(a)(2) requires us to consider Employee's work and work history as it relates to the likelihood of continued employment during the duration of the disability.   This is consistent with the court's recent opinion in Lajiness v. H. C. Price Const. Co., ___ P.2d ___, No. 3695 (Alaska May 31, 1991).


We find Employee's employment with Employer was likely to end in late July or early August, 1989.  This is based on the testimony of Blake and Sonnentag, as well as the date of Lewis' termination.  Because Employee's disability continued into the middle of 1990, we must look at his past work and work history to project what his earnings were likely to be during the period of disability.


We first consider Employee's work.  At the tine of the injury, he was employed as a Teamster.  We have little evidence about his prior employment. We have information about his previous employers, but we do not know what type of work he did for these employers.  The employment listed on his work history for Insurer reflects working as a Teamster and a mechanics helper.  His educational information indicates he has been trained as a diagnostic technician at the Phoenix Institute of Technology, but we lack information about the type of equipment he is certified to diagnosis.


Next we consider his work history.  We have no evidence that Lewis' and Employee's work history before the injury were identical. Therefore, we do not rely upon Lewis' employment after his layoff by Employer to determine Employee's likely employment.  Stroble's statement and testimony as well as Lewis' work history in late 1989 and 1990 support the conclusion that work was available through the Teamsters' dispatch service, and Employee could have found some employment as a Teamster it he wanted to work.


Employee's past ten‑year work history does not reflect a full‑time connection with the labor market, especially not as a Teamster earning between $12 and $17 per hour.  In fact, during the years 1982 through 1986, a pattern is discernible of working little or none one year and then working what appears to be a substantial portion of the year.*  Of course, given the work pattern in these years, Employee should have worked a substantial portion of 1987, but did not.  The economic slump in Alaska could account for at least a portion, if not all, of the lack of earnings in that year.


Defendants argued we should consider Employee's lack of employment after his disability ended.  Because it is after the period of disability, we give little weight to this evidence.


Employee cogently argues the structure of subsection 220(a)(2) guarantees only injured workers who have not worked much in the past two years will be eligible for a wage determination by US. Thus, it would be unfair to place much emphasis on the work history in the past two years in determining the GWE.  We agree.  Accordingly, we give less weight to Employee's lack of earnings in the two years before his injury, except to the following extent: Given his earning pattern, his lack of income in the two preceding years makes it likely that he would have been more diligent in seeking employment and trying to make a good income during the period of disability.


Considering Employee's work history, especially his employment pattern, and the fact that Teamster work was available during his period of disability, we conclude it is reasonable to assume Employee was likely to earn about $23,000.  We find this figure is appropriate given is earnings in 1983 of almost $27,000 and his earnings in 1985 of over $19,000.  We divide $23,000 by 52 weeks and set Employee's GWEs at $442.00.

II. IS EMPLOYEE ENTITLED TO ACTUAL FEES AT $175.00 PER HOUR?


AS 23.30.145 provides in pertinent part:


(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . . In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.


(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fees.  The award is in addition to the compensation or medical and related benefits ordered.


Although Phillips v. Nabors Alaska Drilling, Inc., 740 P.2d 457, 461 (Alaska 1987), discusses §220 before its 1988 amendment, we believe the ruling in that case is still applicable to our consideration of attorney's fees.  The court made it clear that we must make the determination under subsection 220(a)(2), or the parties must agree to its application.  The court held in Phillips that the employer need only make the minimum payment under subsection 220(a)(1), and is not required to pay a higher amount that might be due.  Of course, the court urged employers to pay the higher rate when it was clearly due, without a hearing.  Otherwise, "if the employee must proceed to a board hearing to receive the higher benefit, the employer may be liable for the employee's costs and attorney's fees." 740 P.2d at 461 n.9.


Because of the bright‑line test provided by the 1988 amendment to subsection 220(a)(1), Defendants conceded to Employee's entitlement to benefits under subsection 220(a)(2).  However, the parties could not agree upon those benefits, and we find the rate was not obvious from the information available.  This is the type of case where we must exercise our discretion and set the GWE.


We find no formal notice of controversion was filed by Defendants.  Given the facts of this case and the framework of the law, we find Defendants refusal to pay more than the statutory minimum was a resistance rather than a controversion.  Accordingly, we find a reasonable fee is due under AS 23.30.145(b). As a general policy, we believe this interpretation of the relationship between subsection 220(a)(2) determinations and AS 23.30.145 promotes a better result.  By awarding fees under subsection 145(b) when a claim is not formally controverted, we avoid a possible windfall in attorney's fees.  Wien Air Alaska v. Arant, 592 P.2d 352 (Alaska 1979).  By awarding a reasonable fee, we assure injured workers are able to find attorneys willing to represent them in this type of case.  Wise Mechanical Contractors v. Bignell, 718 P.2d 971 (Alaska 1986).


Defendants did a thorough job of gathering the evidence about Employee's earning history.  Despite this, we still find Employee's  attorney was instrumental in obtaining evidence and arguing this case in such a way that Employee prevailed.  We find Employee would have had difficulty presenting this case himself, and we want to make sure attorneys are willing to take this type of case.


We consider Employee's request under 8 AAC 45.180(d)(2). We find the nature of the services preformed were conferences, phone calls, reviewing materials, doing depositions, and presenting the case at hearing.  Services provided spanned one year, which is a relatively long period of time for this type of case.  However, because we believe the case could have been brought to hearing sooner, we given little consideration to the length of time.  We find the type of services performed were not exceptionally complex in general, with the exception of the services for analyzing the evidence and the law to formulate a persuasive argument to counter Defendants' position.


Defendants do not argue that the time charges are excessive.  We independently review the billing affidavit and find Employee's attorney's charges reasonable and necessary.


The only  issue remaining is the hourly rate of pay.  Given the contingent nature of fees, Id. at 973, Kalamarides' years of experience, and his recognized expertise in this area, we conclude $175.00 per hour is a reasonable hourly rate.  Lovick v. Anchorage School District, 3 AN‑89‑7643 Civ (Alaska Super. Ct., August 16, 1990); Glassey v. ARCO, AWCB Decision No. Unassigned, Case No. 8420903 (May 21, 1991).  We award Employee's attorney fees of $2,913.75.


ORDER

1. We set Employee's gross weekly earnings at $442.00. Defendants shall increase Employee's temporary total disability benefits accordingly.


2. Defendants shall pay Employee's attorney fees under AS 23.30.145(b) of $2,913.75.


Dated at Anchorage, Alaska this 10th day of June, 1991.

ALASKA WORKERS' COMPENSATION BOARD



/s/ Rebecca Ostrom



Rebecca Ostrom,



Designated Chairman



/s/ John H. Creed



John H. Creed, Member

RJO:rjo


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Lance Scott, employee/applicant; v. Aleutian Constructors, employer; and Alaska National Insurance Co., insurer/defendants; Case No. 8915075; dated and filed in the office of the Alaska Workers Compensation  Board in Anchorage, Alaska, this 10th day of June, 1991.



Clerk

SNO

�








     * Employee's earnings in 1983 and 1985 could be the result of working 40 hours a week, 50 weeks a year at a pay range of $10 to $13 per hour.







