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ALASKA WORKERS' COMPENSATION BOARD
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Juneau, Alaska 99802-5512

MICHAEL D. JUNGE,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 8823276


v.
)



)
AWCB Decision No. 91-0179

CITY OF WASILLA,
)



)
Filed with AWCB Anchorage


Employer,
)
June 14, 1991



)


and
)



)

ALASKA NATIONAL INSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)

                                                             )


We heard this claim for benefits in Anchorage, Alaska, on May 16, 1991.  Employee was present and represented by attorney Richard L. Harren.  Attorney Elise Rose represented Employer and Insurer.  The record closed at the conclusion of the hearing on May 16, 1991.


ISSUES

1. Should wages which Employee earned but was not paid in the two years before injury be included in his gross earnings as the basis for determining his gross weekly earnings, which would result in increasing his weekly compensation rate from $154 to $363.88?

2. Has Employee continued to be temporarily totally disabled or has he been permanently totally disabled from July 6, 1989, the date after Employer terminated temporary total disability (TTD) benefits, to the present and continuing until he has been vocationally retrained?


3. Should Employee be sent to a pain management clinic at this time?


4. Is Employee's attorney entitled to actual attorney's fees and costs totaling $19,803.57 based on an hourly rate of $187.50?


SUMMARY OF THE EVIDENCE
I. History of Injury and Treatment and Medical Opinions

While working as a field operator in Employer's public works department on October 28, 1988, Employee injured his low back as the result of pulling wire through conduit. (Employee Dep. at 39‑40; Report of Occupational Injury or Illness, November 2, 1988.) Employee sought treatment at Valley Hospital Emergency Room the following day, where Dennis Gaither, M.D., diagnosed a lumbosacral strain. (Valley Hospital Emergency Room Notes, October 29, 1988; Gaither Physician's Report, first treatment October 31, 1988.) On October 31, 1988, William, W. Resinger, M.D., a radiologist, reported "[n]o abnormality seen in the LS Spine" on x‑ray.


Edward M. Voke, M.D., an orthopedic surgeon, examined Employee on November 3, 1988.  Dr. Voke noted that the x‑rays showed equal disc spaces and diagnosed a "[l]umbosacral strain-rule out herniated nucleus pulposis." (Voke Chart Notes, November 3, 1988. ) Following another visit to Dr. Voke on November 9, 1988, at which he reported less pain and was improved on examination, Employee was released to full duty effective November 14, 1988. (Voke Physician's Report, November 15, 1988.)


On December 13, 1988, Employee returned to Dr. Voke complaining of leg pain and inability to work very well.  Dr. Voke planned to rule out a ruptured disc and recommended that Employee continue to work as tolerated. (Voke Physician's Report, December 13, 1988.) On December 16, 1988, David A. Moeller, M.D., reported his impression of a "small central disc herniation at L5‑Sl" on CT scan.


Complaining of pain at the base of his neck and shoulders, Employee saw Dr. Voke again on December 21, 1988.  Dr. Voke diagnosed a small herniated disc at L5‑Sl and a cervical strain secondary to the herniated lumbosacral disc, and recommended rest from work. (Voke Physician's Report, December 29, 1988.)


On January 9, 1989, Dr. Voke referred Employee to Dr. Horning for evaluation and treatment. (Physician's Report, January 12, 1989.) On January 16, 1989, Morris R. Horning, M.D., a physiatrist, examined Employee.  He did electromyographic (EMG) testing, which showed mild, acute, right L5 radiculopathy.  Dr. Horning recommended continued conservative care. (Horning Letter to Dr. Voke, January 16, 1989.) On February 1, 1989 John J. Kottra, M.D., reported his impression of an MRI performed that date: "Mild degenerative disc disease, L5‑Sl with slightly asymmetric protrusion of disc material to the right of the midline consistent with a mild intervertebral disc herniation."


In January 1989, Employer assigned Heather D. Double, R.N., CRRN, QRP, a rehabilitation consultant for Collins & Associates, as a medical manager in Employee's case.
   On February 15, 1989, Double attended Employee's visit with Dr. Voke. on the same date Double wrote to Dr. Voke and asked, among other things, when Employee would be medically stable, whether he had incurred any permanent partial impairment (PPI), whether he was able to work, and whether he would be able to return to his employment with Employer.  On March 1, 1989, Dr. Voke responded that Employee could not return to work and answered the remaining questions with "unknown" or question marks.


On March 1, 1989, Dr. Voke stated he felt surgery was not appropriate, and recommended that Employee See Dr. Horning for further treatment and evaluation and that Employee be referred to Liz Dowler for an evaluation. (Voke Physician's Report, March 6, 1989.)


On March 2, 1989, Employee telephoned the Reemployment Benefits Administrator (RBA) and requested vocational rehabilitation services. (RBA Letter, March 8, 1989.) On March 8, 1989, the RBA wrote to Employee telling him he must make the request in writing.  On March 9, 1989, Employee submitted a written request for a rehabilitation evaluation. (Exhibit 26.)


On March 14, 1989, Double finalized a nine‑page report to Insurer.  No copies of this or any of her later reports were sent to the medical providers or Employee.  Double recommended that she continue to provide medical management services and that she "coordinate with Dr. Voke [sic] and Dr. Horning's offices regarding the pending appointment with Dr. Horning for Mr. Junge."


On March 29, 1989, Employee again saw Dr. Voke, who reported on April 3, 1989: "Apparently his appointment with Liz Dowler was canceled by the insurance company.  He states it is rumored now he is going to be referred to the Virginia Mason Clinic. . . . I am not sure why he needs to be sent to Mason Clinic, but if that is the way the ins. co. responsible for his care feels is appropriate, that is fine with me.

' Double testified that she had no idea why Dr. Voke referred Employee to Liz Dowler and had nothing to do with the cancellation of the appointment.


Though the record is not entirely clear, it appears that Employee was examined and treated at the Virginia Mason Clinic in Seattle on April 11 and 12, 1989.  Laird G. Patterson, M.D., of the Neurology section, examined Employee and reported his impression as "[l]umbosacral and bilateral leg pain probably due to a disc protrusion and herniation at the L5‑Sl which is predominantly midline.  There is no evidence of direct root compression, however, I think that he probably has suffered some musculoligamentous damage as a result of the disc protrusion with resulting inflammation." (Mason Clinic Chart Notes, April 11, 1989.) Dr. Patterson thought Employee would "probably definitely benefit from a lumbar epidural block," and one was administered the following day.  Dr. Patterson reported on April 13, 1989, that Employee had experienced initial pain relief from the block. (Patterson Letter to Double, April 13, 1989.) Dr. Patterson additionally recommended that Employee not return to his former work "since undoubtedly the kind of work he is doing would expose him to further damage" and that he would be better off in a more sedentary occupation. (Mason Clinic Chart Notes, April 11, 1989.)


On April 11, 1989, Ty Hongladarom, M.D., of Mason's Physical Medicine and Rehabilitation Section, examined Employee.  He recommended the epidural block followed by exercise "with gentle stretching of his sciatic nerve," which he hoped would eliminate Employee's symptoms.  He also recommended a work‑hardening program, which the Mason Clinic could provide, and predicted no permanent impairment and return to regular duties. (Hongladarom Letter to Double, April 11, 1989.)


On April 19, 1989, Dr. Horning again examined Employee.  He reported the following impression: "Mr. Junge has a right L5 radiculopathy as demonstrated by a positive EMG for right L5 radiculopathy, a positive MRI for L5‑SI disc protrusion, and a positive physical exam for weakness in the right L5 distribution and positive straight leg raising test." He also concluded his report with the following discussion:


1) Mr. Junge's presentation is quite straightforward both in his personal presentation as well as the exam and lab studies as mentioned above.  I don't understand why there is controversy about his condition.


2) Would recommend return to light duty as soon as possible but he will not be able to return to heavy manual labor for some time.


3) I am doubtful that Work Hardening will contribute much to his improvement since his return to work should not be in heavy labor anyway.


On May 8, 1989, Double finalized a report to Insurer summarizing the recent medical examinations and treatment, noted that Employee's pain had increased during the weekend following the epidural block, reported that Employer had no light‑duty work available for Employee, and stated she would contact Employee about a return to the Mason Clinic for a three‑week "Physical therapy/occupational therapy program."


On May 9, 1989, Dr. Patterson reported to Double that Employee had told him the block made him worse.  He also answered Double's questions in her April 6, 1989 letter to him: 1) Question; "[W]hat is the etiology and diagnosis for Mr. Junge's complaints, . . ." Answer: "[T]he work injury which he noted on 10/28/88.  I think they are directly caused by the injury." 2) Question: "[A]re further treatments, evaluations, etc., in order?" Answer: "I think that he will require further physical therapy and a rehabilitation program including work hardening in order to train him for a different type of work, since I think that his current job will undoubtedly lead to further symptoms." 3) Question: "[I]s Mr. Junge medically stable?  If not now, when?" Answers "No, Effective Date; 6/1/89 but possibly later." 4) Question: "[W]ill Mr. Junge have incurred a permanent impairment ratable under . . . the American Medical Association Guidelines [sic] to the Evaluation of Permanent Impairment [AMA Guides]?  If so, when would a rating be appropriate?" Answer: "Yes, Effective Date: Possibly 7/l/89." 5) Question: "Following your review of the enclosed Job Analysis describing Mr. Junge's job at the time of injury, is it your opinion that he is now, or will be in the future, capable of performing those work duties?" Answer, "No." 6) Question: "[I]s he capable of working at this time?  If so, please discuss return to work restrictions?" Answer: "I think he needs to be restricted in pushing and pulling and should be lifting no more than 20 pounds . . . ."


On May 18, 1989, Employee again saw Dr. Voke who reported that he had called Dr. Horning and asked him to treat Employee.  Dr. Voke recommended a TNS machine and continued to find Employee medically unstable and not ready to return to work.  To Employee's reported suggestion that a work‑hardening program in Seattle was being considered, Dr. Voke made the following comment: "I would suggest you check with Dr. Horning and Liz Dowler to be sure everything in Anchorage has been exhausted." (Voke Physician's Report, May 22, 1989.) Employee testified that a TNS unit was never provided.  Double testified that Employee had not asked for a TNS unit, and she had nothing to do with it not being provided.


In mid‑May 1989 Employer did offer a work‑hardening program at the Mason Clinic in Seattle.  Employer specifically felt that such a program in Anchorage would not be effective because of the necessity for Employee to travel back and forth from Wasilla. (Claims Adjuster Tammi Lindsey's Letter to Employee's Attorney Jeffrey Friedman, May 15, 1989.) Employee testified that he did not want to leave his family alone in Alaska, and he accordingly refused the work‑hardening program in Seattle.


On June 5, 1989, Dr. Horning reported that he had not earlier recommended a work‑hardening program because of the acute nature of Employee's disc injury.  By June 5 he thought such a program, with appropriate precautions against flaring up the disc disease and radiculopathy, was feasible. (Horning Chart Notes, June 5, 1989. On June 6, 1989, Dr. Voke also recommended a workhardening program and job placement as soon as possible. (Voke Physician's Report, June 8, 1989.)


In mid‑June 1989, Employee entered the Body Ergonomics and Rehabilitation, Inc. (BEAR) exercise program. On June 29, 1989, a repeat MRI was performed; Dr. Moeller noted no significant change from the prior MRI. (Radiologist Report, June 29, 1989.)


On July 5, 1989 Employee, his wife and Double met with Dr. Horning.  The doctor reported Employee was worse after three weeks in the BEAR program but thought this was not unusual considering "he still had some evidence of compression neuropathy at the root level due to disc disease." (Horning Chart Notes, July 5, 1989.) Employee testified that he had understood from Double that if he accepted vocational rehabilitation he would have to be outside of Alaska for possibly six months; he did not want to leave his family for a prolonged period and accordingly wanted to get out of the workers' compensation system.  He and his wife came up with a plan, which he said he had discussed with Double, for him to set up a woodworking business at home with the help of his family.  Double denied that she had told Employee he would have to leave the state or that she even knew about the woodworking plan before the July 5, 1989 meeting. On July 5, 1989, Dr. Horning found Employee was medically stable, rated his PPI at 7% of the whole person under the AMA Guides, and recommended discontinuance of the BEAR program. (Horning Chart Notes, July 5, 1989.) On the same date Dr. Voke noted he had discussed Employee's case with Dr. Horning that date, concurred in the PPI rating, recommended against surgery though he did not completely rule it out in the future, and continued to report Employee was not released for work. (Voke Physician's Report, July 7, 1989.) On July 25, 1989, Double finalized a report to Insurer in which she summarized the medical treatment since her prior report and the July 5, 1989, meeting, and recommended that she close her file.


Noting that he had never heard from the RBA following his written request for a rehabilitation evaluation, Employee wrote to the RBA on July 25, 1989.  He explained in the letter that he had not requested an evaluation before March 1989 because Dr. Voke had been telling him before that time that he expected him to be able to return to work.  Nonetheless, on August 1, 1989, a workers' compensation officer wrote to Employee requesting a reason for the late request for reemployment benefits.


On July 26, 1989, Dr. Horning explained his PPI rating to Insurer and noted that he had not considered range of motion in making the rating.  On August 11, 1989, in a letter addressed to Insurer's adjuster, Tammi Lindsey, Dr. Voke stated:


Based on a range of motion of his lumbosacral spine he would have a permanent partial disability rating of 80%, and I do not think you really need that. . . . every time he would be seen in my office his PPD would change as the range of motion changes commensurate with the amount of discomfort, pain and problems with which he would present at that time.  Obviously a more accurate rating would be the 7% as noted in my evaluation of 7‑05‑89."

At hearing Lindsey denied ever having seen such a report.


Employee testified that over the next several months he made and sold some picnic tables and flower boxes, built a fence, and helped his friends with little construction jobs on their homes. (Employee Dep. at 50‑51.) Employee stated that his wife and children did the heavy work in the woodworking business.  He testified that he grossed only about $3,000 from woodworking.  He and his family lived on the PPI lump‑sum payment through the remainder of 1989.


Employee saw Dr. Horning on September 25, 1989, complaining of an exacerbation of pain some weeks previously; Dr. Horning thought he was doing well. (Horning Chart Notes, September 25, 1989.) Complaining of increasing and spreading upper body tingling and numbness and intermittent low back pain, Employee saw Dr. Horning again on February 26, 1990.  He mentioned the December 1988 incident.  Dr. Horning thought the upper extremity complaints had a "possible but uncertain relationship to the work injury‑" (Horning Chart Notes, February 26, 1990.) Employer controverted any benefits related to the "neck complaints" on April 19, 1990.


Employee testified that by the end of 1989 or the beginning of 1990, he was still unable to work, so he and his family lived on funds from Public Assistance.  In March 1990 he contacted the Division of Vocational Rehabilitation (DVR) on referral from Public Assistance. (DVR Casenotes, March 29, 1990.) DVR Counselor Diane Swanson testified that she then began the process of gathering medical records and referring Employee for medical examinations in order to determine Employee's eligibility for DVR services.


Apparently on May 10, 1990 Employee filed a Report of Occupational Injury or Illness stating that in December 1988 he injured his upper back and shoulders when he felt a pop between his shoulders while chipping ice with a shovel. (See Items 23 and 38 on the Report of Occupational injury or Illness dated May 11, 1990.)


In response to an April 16, 1990, request for information from Swanson, on June 11, 1990, the RBA requested that Employee advise him in writing if he wanted to pursue rehabilitation.


on June 12, 1990, Douglas G. Smith, M.D., an orthopedic surgeon, examined Employee at Swanson's request.  Dr. Smith reported to Swanson on June 14, 1990:


I would be concerned about this applicant's course at this point in light of his use of depressant medication in the form of Darvon, a pain medication, and Flexeril, muscle relaxant.  I am also concerned that he reports down time of greater than fifty percent.  I suspect these and other things would indicate that he may be getting into a chronic pain syndrome.  The other element is, of course, that he apparently is going to pursue further legal action about a Workmen's Compensation claim. All of these factors do not prognosticate well for the future, in terms of improving his level of function which would certainly be necessary if he is to have any form of employment or even training.

Dr. Smith recommended that Dr. Horning do a reassessment to see if he could come up with a "viable treatment plan and/or recommendations." (Smith Letter to Swanson, June 14, 1990.)


Dr. Horning examined Employee on July 2, 1990, and it was his impression that Employee continued to have lumbosacral disc disease with "possible progression." (Horning Chart Notes, July 2, 1990.) Another MRI was done on July 6, 1990; Dr. Kottra reported "Degenerative disc disease, L5‑S1, with large central protrusion." (Radiologist Report, July 6, 1990.) On July 11, 1990 Dr. Horning did another EMG which was positive.  He concluded that employee had "[m]ild to moderate acute and chronic right L5 radiculopathy." (Horning Chart Notes, July 11, 1990.) Dr. Voke saw Employee on July 23, 1990, continued to find him unable to work, and thought that his condition was essentially unchanged from his last visit. (Voke's Physician's Report, July 31, 1990.)


Following a Social Security evaluation on August 1, 1990, Dr. Horning reported Employee's behavior throughout the examination was "somewhat histrionic though not grossly inconsistent," again diagnosed L5‑Sl disc disease with right L5 radiculopathy with no evidence of deterioration over the last year, and recommended physical activities as tolerated and possible consideration of "counseling and a pain program." (Horning Consultation, August 1, 1990.)


On August 21, 1990, Jon Koivunen, a medical consultant for DVR, apparently reviewed Employee's medical records and recommended a psychiatric or pain clinic evaluation, light activities only, and pain management. (DVR Medical Consultant/Counselor Conference Record, August 21, 1990.)


On November 9, 1990, Employee's attorney wrote to the RBA to explain Employee's reasons for filing his request for reemployment benefits more than 90 days after the injury, However, on the ground the claim had been controverted, the RBA refused to review for determining whether to excuse the late request for reemployment benefits. (RBA Letter, December 6, 1990.)


At Employer's request Employee was examined on November 20 and 21, 1990 at the Center for Rehabilitation and Occupational Health (CROH) in San Francisco, by Don D. Wilson, M.D., Rehabilitation Medicine; Edward L. Gunderson, M.D., Orthopedic Surgery; Arthur G. Waltz, M.D., Neurology; and S. Morton Zweig, M.D., Internal Medicine.  In their summary report Drs.  Wilson, Gunderson, and Waltz rendered the following diagnoses: Lumbar degenerative disc disease with slight extrusion centrally at L5‑S1, with a normal neurological examination, no atrophy, a full range of motion and normal electromyographic study." (CROH Report, January 23, 1991.) They stated that the disc disease was "considered to be pre‑existing, upon which was superimposed a lumbar strain with adequate time for resolution." (Id.) They thought he needed no current or future medical care except that his pre‑existing degenerative disc disease could require future treatment.  Based on their review of the analysis of Employee's job with Employer and his woodworking activities and activities helping his neighbors, they thought he could return to work at his job for Employer.  They stated his condition had not changed much since July 1989 except that there was no longer any radiculopathy, and therefore his PPI rating was only 5% instead of 7%.  Based on Employee's activities and his prior work‑hardening program, they recommended against a pain clinic or a work‑hardening program. (Id.) At deposition Dr. Wilson testified that Employee showed no evidence of anxiety when he saw him, that anxiety cannot be repressed, and that Employee did not have a chronic pain syndrome. (Wilson Dep. at 48, 61, 63.)


On December 13, 1990 Michael C. Rose, Ph.D., performed a psychological evaluation of Employee at Swanson's request.  Dr. Rose concluded:


Objective personality testing and behavior checklists indicate that Mr. Junge is suffering from chronic pain (Somatoform Pain Disorder) which is aggravated by clinical depression and passive‑aggressive personality features.  Individuals with his personal background (i.e., unhappy childhood characterized by hard work on the farm, etc.) and work History (i.e., resentment toward employers non‑support and poor work environment, etc.) are often at risk for developing chronic pain.

At hearing Dr. Rose testified that Employee's two main sources of resentment were frustrations related to Employer and anger at Insurer.


According to the Diagnostic and Statistical Manual of Mental Disorders, Third Edition Revised, (DSM‑III‑R), at 266, the diagnostic criteria for Somatoform Pain Disorder are, in pertinent part: "Preoccupation with pain for at least six months" and "when there is related organic pathology, the complaint of pain or resulting social or occupational impairment is grossly in excess of what would be expected from the physical findings." DSM‑III‑R describes Malingering as follows: "The essential feature of Malingering is intentional production of false or grossly exaggerated physical or psychological symptoms, motivated by external incentives such as. . . avoiding work, obtaining financial compensation, . . .. Malingering is differentiated from Conversion and other Somatoform Disorders by the intentional production of symptoms and by the obvious, external incentives." (DSM‑III‑R at 360.) Dr. Rose testified that if Employee were Malingering his test results would be different.


Dr. Rose made the following recommendations for treatment:


[P]erhaps his best chance for changing his chronic pain lifestyle and becoming rehabilitated is admission to a chronic pain program . . . which would provide intensive behavioral training in pain management strategies.  The assessment findings support the need for Mr. Junge to participate in a pain management program as soon as possible to reduce his level of "illness conviction," symptom magnification and his chronic, low‑functioning lifestyle. . . . Continued vocational counseling to reinforce his vocational interests, goals and objectives and to keep him focused on returning to work are also indicated.

(Rose Psychological Evaluation Report, December 13, 1990.) Dr. Rose testified at hearing that he thought Employee could benefit from a pain management program though there were some negative predictors including his involvement in litigation.  He said that such a program represented the last treatment resort for Employee but that its success would be entirely up to Employee.


On January 17, 1991, Dr. Horning performed a B‑200 back evaluation from which he concluded that Employee's work level was medium.  However, he cautioned this determination was conditioned an the fact that Employee had not shown a consistent or optimal effort in the testing.


On January 25, 1991, Swanson denied eligibility to Employee for DVR services on the ground that there was no reasonable expectation that he would be able to engage in a suitable occupation even if services were provided. (Exhibit 23.) Swanson testified that although she believes Employee is motivated and he was very cooperative in the three‑week evaluation DVR conducted, his severe chronic pain so interfered with his ability to function that it was not feasible to expect him to be employed.


On April 16, 1991, Dr. Horning again saw Employee.  In his notes of that visit he commented that the CROH doctors may have thought Employee was working more than Employee had reported to him.  He further stated that he agreed with Dr. Rose that the "only opportunity left for him would be to use a full‑fledged pain clinic in the Lower‑48." (Horning Chart Notes, April 16, 1991.) He gave Employee a prescription form recommending a pain clinic, specifically, the Northwest Pain Clinic in Portland, and also recommended to the Alaska Department of Health and Welfare that Employee attend a pain clinic. (Prescription Form and Community Physical Examination Form, April 16, 1991.)


On April 24, 1991 Dr. Horning wrote to Lindsey concerning his recommendation for pain clinic treatment:


[T]he pain clinic is recommended as medically worthwhile, precisely because it is his last attempt at restoring functioning life.


. . . .


I would personally prohibit attending a pain clinic until after the medical legal issues are settled. . . . if he attends . . . before the medical legal issues are settled, we can guarantee failure and therefore I would not recommend it as his treating physician.


If the pain clinic is indeed offered, then the entire responsibility, both for the success of the pain clinic and for the remainder of his life remains purely Mr. Junge's.  Neither the carrier nor the medical profession has anything reasonable further to offer.

Dr. Horning also confirmed that his 7% PPI rating was correct.


At hearing and in his January 16, 1991, deposition Dr. Horning testified firmly and unequivocally that Employee was medically stable as of July 5, 1989. (Horning Dep. at 18‑19.) Dr. Voke also testified firmly and unequivocally that Employee was medically stable in July 1989. (Voke Dep. at 12.) Dr. Voke testified a pain clinic was not needed, but he would defer to Dr. Horning. (Id. at 41‑43.) Dr. Voke stated Employee is not permanently and totally disabled. (Id. at 41.) He also thought Employee was truthful. (Id. at 26‑27.)


Employee testified that he wants to attend a pain clinic, is willing to leave the state to do it, understands that he is responsible for his own health and participation in the pain clinic, and does not expect that the pain clinic will offer a cure for his pain.

II. Work and Earnings History
Employee served in the Army from 1976 into 1983. His significant employment History after discharge from the Army follows:

Dates
Employer
Occupation
Earnings
09/83-02/84
Webb's General
Maintenance & Carpentry
$10/hour; variable


Contracting
(at apartment complex)
weekly hours: 10-60

06/84-12/84
Gall & son Construction
Carpentry (Siding and
$10/hour; 50-60 hours/week

1985
Northernmost Property
Maintenance & Carpentry
$9,000/year

1986
Jim Hamilton
Unknown
$1,400

02/86-01/87
Bill Piotrowski 
Maintenance & Carpentry
$10, $12, $25/hour; 


(under various business names:
variable hours


Specialty Services Contracting,
$4,750 (1986 1099)


Norhternmost Poperty Management,
$3,334.50


Maintenance Unlimited)

$1,115 (1986 1099)

03/87-05/97
Sheffield Enterprises
Maintenance & Carpentry
$10/hour; 40 hours/week




$2,037.50 (1987 W-2)

05/87-01/99
City of Wasilla
Laborer
$10.65/hour; 40 hours/week



Parks; sewer maintenance;
(part-time in the winter)



meter reading; carpentry
$9,468.01 (1987 W-2)

02 or 03/88
Westmark Hotels
Maintenance & Carpentry
Three weeks; $1,255




(1988 W-2)

03/88-04/88
City of Wasilla
Laborer
$10.65/hour; 40 hours/week

05/88-12/88
City of Wasilla
Field operator
$10.85/hour




$18,762.41 (1988 W-2)

(Employee Dep. at 10‑19, 35‑39; Exhibits 12, 13, 25, 32‑34; Exhibit A to Employee's February 1, 1991 Hearing Memorandum.)


Employee testified that he and his family moved into a home owned by Bill Piotrowski in late 1985.  Employee testified and a written agreement (Exhibit 10) shows that the monthly rental was $1,000, and Employee was to construct a house at the wage of $12/hour; wages and costs for materials were to be applied against the rental.  According to the agreement, Employee was to keep track of his hours worked and pay the rent, and Piotrowski would pay Employee for hours worked and the cost of materials.  Employee testified that the paperwork and payment was not done as the agreement prescribed and that for the year and a half he lived in Piotrowski's house, he paid only $1,400 in rent.  Employee submitted all copies of an undated and unsigned invoice showing that he worked 594 hours on the house for total wages earned of $7,128 and listing several materials without prices. (Exhibit 11.)


Employee and his friend Jeff Raynor
 both testified that Employee worked for Piotrowski for several months at the end of 1986 on a major remodel of the Equivest Building.  Employee testified that he worked for 15 weeks as the foreman on that job for $25/hour.  He testified that he and Piotrowski agreed that Employee would get paid as soon as the job was complete and Piotrowski could get paid.  Raynor testified that he heard Employee and Piotrowski make this arrangement.  Employee testified, and Raynor confirmed, that Employee worked at least 60 hours per week on that job.  Employee said he gave Piotrowski an invoice for materials and hours worked, but Piotrowski said he couldn't turn it in, wouldn't pay it, and gave it back to 

Employee.  By Employee's reckoning Piotrowski owes him $22,500 (15 weeks X 60 hours X $25) for work on the Equivest job.


Employee testified that he went to the Wage and Hour Division for help in collecting his wages from Piotrowski but was told that they could not help him since their limit was $5,000.  He then sought legal advice but gave up when the attorney asked for a $3,000 retainer.  Employee said that after the encounter with the attorney he threw all the paperwork relating to the Equivest job into his wood stove.


Employee calculates his gross weekly earnings at $532.18 under AS 23.30.220(a)(1) as follows:

1986 documented earnings
$12,624.50

1987 documented earnings
11,505.51

Earned but unpaid income (Piotrowski)
  29,088.00 
Total 1986 and 1987 wages
$53,218.01


Employee points out that had he not been injured, and had he continued to work for Employer, he would have earned at least $45,136 (2,080 hours X 2 X $10.85) for two years of work.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. Gross Weekly Earnings

Under AS 23.30.220(a), when an Employee has worked more than six months in the two years before his work injury, his "gross weekly earnings are computed by dividing by 100 the gross earnings of the employee in the two calendar years immediately preceding the injury." AS 23.30.220(a)(1).


AS 23.30.265(15) sets out the definition of gross earnings:


"gross earnings" means periodic payments, by an employer to an employee for employment before any authorized or lawfully required deduction or withholding of money by the employer, including compensation that is deferred at the option of the employee, and excluding irregular bonuses, reimbursement of expenses, expense allowances, and any benefit or payment to the employee that is not fully taxable to the employee during the pay period, except that the total amount of contributions made by an employer to a qualified pension or profit sharing plan during the two plan years preceding the injury, multiplied by the percentage of the employee's vested interest in the plan at the time of injury, shall be included in the determination of gross earnings; the value of room and board if taxable to the employee may be considered in determining gross earnings; however, the value of room and board that would raise an employee's gross weekly earning above the state average weekly wage at the time of injury may not be considered;


Finally, AS 23.30.175(a) provides, in pertinent part:


[I]f the board determines that the employee's spendable weekly wages are . . . less than $154 a week in the case of an employee who has furnished documentary proof of the employee's wages, it shall issue an order adjusting the weekly rate of compensation to a rate equal to the employee's spendable weekly wages.

(Emphasis added.)


The question before us is whether earned but unpaid and largely undocumented wages may be included as gross earnings.


According to the plain language Of AS 23.30.265(15), gross earnings are payments an employer makes to an employee with certain limited exceptions set out in detail in the statute.  In other words, gross earnings are generally defined as wages paid.  In this case Employee states that he worked and earned nearly $30,000 in wages he was not paid in 1986.  Since the wages were not paid, and unpaid wages do not fall into any of the exceptions in subsection 265(15), they cannot be included in gross earnings.


Even if we were to conclude that our reading of AS 23.30.265(15) were too narrow,
 Employee's claim would fail for another reason: AS 23.30.175(a) plainly requires employees to furnish "documentary proof" of their earnings. Black's Law Dictionary at 433, (5th ed. 1979), defines "documentary evidence" as follows:


Evidence derived from conventional symbols (such as letters) by which ideas are represented on material substances.  Such evidence as is furnished by written instruments, inscriptions, documents of all kinds, and also any inanimate objects admissible for the purpose, as distinguished from "oral" evidence, or that delivered by human beings viva voce.

(Citation omitted).  "Document" is defined as


[a]n instrument on which is recorded, by means of letters, figures, or marks, the original, official, or legal form of something, which may be evidentially used. In this sense the term "document" applies to writings; to words printed, lithographed, or photographed; to maps or plans; to seals, plates or even stones on which inscriptions are cut or engraved.  In the plural, the deeds, agreements, title‑papers, letters, receipts, and other written instruments used to prove a fact.

Black's Law Dictionary at 432.  Furthermore, we believe that the term "documentary proof" carries with it the requirement that the authenticity and trustworthiness of documents can be checked.  In our experience W‑2, 1099, and other tax records, wage stubs, and other payment records are most often used as documentary proof of wages.  Obviously, other types of documents would be necessary when earned wages are not paid.


We note that the requirement for the employee to furnish documentary proof  of wages was added to the Alaska Workers' Compensation Act in 1988.  We believe there are at least two purposes for requiring documentary proof of wages: 1) to allow wage determinations to be made quickly and without dispute so that benefits can be delivered quickly, efficiently, fairly and predictably to injured employees; and 2) to provide benefits to employees at a reasonable cost to employers by reducing the possibility that injured workers will be discouraged from returning to work by receiving compensation rates that are too high.  See § 1, ch. 79 SLA 1988.  We conclude that the requirement for documentary proof of wages is purposeful, important and cannot be ignored.


In this case Employee has presented no documentary proof of his claimed but unpaid wages from Piotrowski for the Equivest job; he testified that he burned up all his documentation.  We accordingly conclude that these claimed wages cannot be included for the purpose of computing Employee's compensation rate.


However, with regard to claimed wages for constructing Piotrowski's house, Employee has presented his rental/work agreement with Piotrowski and an unsigned, undated invoice with all copies intact billing out 594 hours worked to Piotrowski.  Employee did not submit check copies or bank records of rental payments or hour diaries or logs of time worked on Piotrowski's house. If we correctly understood Employee's testimony, he received rental value of more than $13,000 from Piotrowski during 1986 and 1987, but there is no inclusion of that income on his 1986 and 1987 tax records.  We further find that the undated, unsigned, still intact invoice without materials prices is insufficiently trustworthy to provide documentary proof.  We accordingly conclude that these claimed wages cannot be included for the purpose of computing Employee's compensation rate.  We must therefore deny Employee's claim for an upward adjustment of his compensation rate.

II. Temporary Total Disability

The Alaska Workers' Compensation Act defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment." AS 23.30.265(10). The Act provides for benefits at 80% of the employee's spendable weekly wage while the disability is "total in character but temporary in duality," AS 23.30.185, but doesn't define TTD.  However, §185 does limit the duration of TTD to the date of medical stability.  AS 23.30.265(21) defines medical stability:


"medical stability" means the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment, notwithstanding the possible need for additional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measurable improvement for a period of 45 days;

Moreover, Bailey v. Litwin Corp., 713 P.2d 249 (Alaska 1986), "stands for the proposition that 'medical stability' is irrelevant in determining cessation of TTD benefits if the employee has returned to work." Olson V. AIC/Martin J.V., No. 3699, slip op. at 9 (June 7, 1991).  However, if  TTD benefits are to be terminated because the employee has returned to work, it must be shown that the employee is capable of steady and readily available employment. Id. at 10‑13.  Thus, under AS 23.30.185 and 265(10) and the case law, TTD ceases when 1) the employee reaches medical stability, or 2) the employee has returned to steady and readily available employment, whichever comes first.


"AS 23.30.120(a)(1) creates the presumption of a compensable disability once the employee has established a preliminary link between employment and injury." Wien Air Alaska v. Kramer, 807 P.2d 471, 474 (Alaska 1991).  That the employee "suffered a work related injury for which he received compensation from [the employer] is sufficient to establish a preliminary link between his employment and his continuing disability thus implicating AS 23.30.120(a)." Id. at 474, n.6.


AS 23.30.120(a) provides in pertinent part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


In Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwood II), the Alaska Supreme Court held that the employee must establish a preliminary link between the injury and the employment. "[I)n claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make the connection." Smallwood II, 623 P.2d at 316.  "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of medical facts involved." Veco Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  Once the employee makes a prima facie case of work‑relatedness, the presumption of compensability attaches and shifts the burden of production to the employer. Id. at 870.  To make a prima facie case the employee must present some evidence 1) that he has an injury and 2) that an employment event or exposure could have caused it.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work related. Id.; Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Alaska Supreme Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.'"  Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966)).  In Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the court explained two possible ways to overcome the presumption: 1) producing affirmative evidence the injury was not work‑related or 2) eliminating all reasonable possibilities the injury was work‑related.  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869.  If the employer produces substantial evidence that the injury was not work‑related, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence. Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of [triers of fact] that the asserted facts are probably true." Saxton v. Harris. 395 P.2d 71, 72 (Alaska 1964).


In this case Employer paid Employee TTD benefits from the date of his injury, less the weeks he worked in November and December 1988 through July 5, 1989.  Employer clearly did not question the relationship of Employee's low back injury to his employment, and even if it had, we find that the medical evidence overwhelmingly establishes the relationship of the low back injury to the employment.
 Accordingly, we find Employee has established the preliminary link between his employment and his continuing disability.


However, the medical evidence also overwhelmingly establishes that as of July 5, 1989, Employee's physical back condition was medically stable. we therefore find that Employer has provided both substantial evidence to overcome the presumption of compensable disability and a preponderance of the evidence that Employee's physical back condition was medically stable on July 5, 1989.  But the inquiry does not end here.


There is a mental component to Employee's disability.  We find that Dr. Rose's testimony that Employee suffers a chronic pain syndrome or, more precisely, a somatoform pain disorder, which arose out of his October 28, 1988, injury establishes the preliminary link between the employment and the disability.  The only contrary evidence is Dr. Wilson's essentially unexplained assertion that Employee does not have a chronic pain syndrome.


Even if we assume that Dr. Wilson's assertion is substantial evidence that overcomes the presumption, we find that Employee has proven he suffers from a chronic pain syndrome that arose out of his employment based on the following evidence: 1) the opinion of Dr. Rose, a clinical psychologist, the only expert witness in this case who specializes in diagnosing and treating mental and emotional  disorders
 that Employee suffers from somatoform pain disorder and is not malingering, the only alternative explanation offered for his complaints; 2) the opinion of Employee's treating physician, Dr. Horning, that his one remaining hope for return to a functioning lifestyle is pain management, 3) Dr. Voke's opinion that Employee is truthful; 4) Dr. Smith's opinion that in June 1990 Employee might be getting into a chronic pain syndrome; and 5) the course of dealings between Employee and Insurer in this case.


Based on Dr. Rose's, Dr. Horning's, and Dr. Smith's and Swanson's opinions or comments about Employee's low level of functioning as the result of his chronic pain syndrome, we find Employee is currently unemployable and therefore totally disabled.  Since he has had no treatment for the chronic pain syndrome but Dr. Rose believes and Dr. Horning hopes he can benefit from a pain management program, we find that the disability is temporary.


Dr. Rose, who did not see Employee until December 1990, did not say when Employee's somatoform pain syndrome began or became disabling.  However, based on the development of symptoms, which we have set out in detail above, and Dr. Smith's conclusion on June 12, 1990 that Employee "may be getting into a chronic pain syndrome" we find that at least by June 12, 1990, Employee suffered from a chronic pain syndrome which totally disabled him from work.  We do not have the expertise to determine whether the chronic pain syndrome may have developed before June 12, 1990.  Accordingly, under our authority in AS 23.30.135(a) to investigate, inquire, or conduct our hearings in the manner by which we "may best ascertain the rights of the parties," we will obtain Dr. Rose's opinion concerning the date of onset of Employee's chronic pain disability.  We will notify the parties when that opinion has been provided.  The parties will then have ten days to file a request for cross‑examination. if none is filed, the parties will be granted 20 days to file written argument, and we will determine on the written record the date the chronic pain disability began.


In the meantime, we conclude that TTD benefits are payable from June 12, 1990 and continuing until Employee reaches medical stability with regard to his mental condition or becomes employed in or is shown to be capable of employment in steady and readily available employment.  Since AS 23.30.041(k) specifically provides for the termination of temporary disability benefits once an‑employee reaches medical stability, we deny Employee's request for an award of TTD benefits until he has been vocationally retrained.

III. Permanent Total Disability

In view of our award of TTD benefits and our investigation into the date TTD benefits should begin, we decline to address the issue of permanent total disability benefits at this time.

IV. Pain Management Clinic

Employer repeatedly stated at the hearing that it has never denied Employee a pain clinic and is not denying a pain clinic.  The issue is timing.  Specifically, Employer asked us to tell it what to do.


Dr. Horning and Dr. Rose both testified strongly that a pain clinic is Employee's best and last hope to achieve a functioning lifestyle.  Dr. Horning stated that he would prohibit Employee's attendance at a pain clinic until the medical legal issues were resolved, and Dr. Rose stated that litigation would have a negative impact on the possible successful outcome of a pain clinic. we are not sure what Dr. Horning meant by the resolution of the medical legal issues.  However, we believe that our decision today resolves the great majority of the medical and legal issues in this case.  Moreover, we believe it is critical that Employee begin treatment focused on returning him to a productive lifestyle as quickly as possible.


We are aware that most pain clinics will not accept patients who are not supported by their treating doctors.  While we cannot order Dr. Horning to refer Employee to a pain clinic we request that he do so as soon as reasonably possible within the limitation noted below.


We believe that Employee is motivated to return to a functioning lifestyle and to work; we also believe that he has a realistic understanding of what he can expect from a pain clinic and that he must take responsibility for his success there and in his own rehabilitation.  Based on our review of the records it appears that Employee has not made some records of Past psychological or psychiatric treatment available. we direct him to immediately obtain those records, or provide information releases to Employer to allow it to obtain the records, and make them available along with all medical reports already on record to the pain clinic as part of his responsibility to do everything reasonably possible to make the pain clinic a successful experience.  As soon as those records have been requested, a pain clinic should be scheduled.

V. Vocational Rehabilitation

Vocational rehabilitation was not an issue the parties raised.  However, we believe that part of Employee's successful return to a more functioning lifestyle will be aided by vocational planning and activities.  We further believe that the RBA has sufficient information available to him to determine whether Employee should be excused for failure to timely request an evaluation. on our own motion we direct the parties to provide any additional arguments or evidence on the issue to the RBA within ten days after this decision and order is issued.  After the ten days have passed the RBA shall make a written decision on the issue and immediately refer Employee for an eligibility evaluation if he excuses the late request.

VI. Attorney's Fees and Costs

 AS 23.30.145 provides in pertinent part:


(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded.  When the board advises that a claim has not been controverted, but further advises that bona fide legal services have been rendered in respect to the claim, then the board shall direct the payment of the fees out of the compensation awarded.  In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation

charges, and the benefits resulting from the services to the compensation beneficiaries.


(b) If an employer fails to file timely notice of controversy or fails to pay  
compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.


Our regulations concerning attorney's fees provide at 8 AAC 45.180:


An attorney requesting a fee in excess of the statutory minimum in AS 23.30.145(a) must (1) file an affidavit itemizing the hours expended, as well as the extent and character of the work performed, and (2) if a hearing is scheduled, file the affidavit at least three working days before the hearing on the claim for which the services were rendered; at the hearing, the attorney may supplement the affidavit by testifying about the hours expended and the extent and character of the work performed after the affidavit was filed.  If the request and affidavit are not in accordance with this subsection, the board will deny the request for a fee in excess of the statutory minimum fee, and will award the minimum statutory fee.


. . . .


(1) A request for a fee under AS 23‑30‑145(b) must be verified by an  affidavit itemizing the hours expended as well as the extent and character of the work performed, and, if a hearing is scheduled, must be filed at least three working days before the hearing on the claim for which the services were rendered; at hearing the attorney may supplement the affidavit by testifying about the hours expended and the extent and character of the work performed after the filing of the affidavit.  Failure by the attorney to file the request and affidavit in accordance with this subsection is considered to be a waiver of the attorney's right to recover a reasonable fee in excess of the statutory minimum fee under AS 23.30.145(a), if AS 23.30.145(a) is applicable to the claim, unless the board determines good cause exists to excuse the failure to comply with this section.


(2) In awarding a reasonable fee under AS 23.30.145(b) the board will award a fee reasonably commensurate with the actual work performed and will consider the attorney's affidavit filed under (1) of this subsection, the nature, length, and complexity of the services performed, the benefits resulting to the compensation beneficiaries from the services, and the amount of benefits involved.


It is not clear to us whether Employee is seeking fees under AS 23.30.145(a) or (b).  However, as the above regulations indicate, in either case a timely affidavit and an inquiry into nature, length, and complexity of services provided and the benefits resulting is required.


Employee submitted an original affidavit on January 31 1991, in which he requested $11,121.32 in actual fees and costs.  On May 14, 1991, fewer than three days before the May 16, 1991, hearing he submitted a supplemental affidavit requesting an additional $8,682.25 in fees and costs.  Under our regulations the supplemental affidavit is clearly too late.  The purpose for requiring the submission of attorney's fees and costs affidavits at the time of the hearing on the merits is to allow the same panel that decides the merits to also decide the fees issues.  The purpose of requiring three days is to allow defendants adequate time to respond.


Because we have retained jurisdiction over the temporary total and permanent total disability issues and will not decide them until after our investigation is completed, we do not yet know the results the Employee will ultimately obtain.  Accordingly, we defer deciding the attorney's fees and costs issue until we resolve the disability issue.  Although Employee's attorney will have to wait a bit longer for his fees, the late filing of his supplemental affidavit will be cured since Employer will have more than adequate time to respond to his request.


ORDER

I. Employee's claim for a weekly compensation rate of $363.88 is denied and dismissed.


2. Employer shall pay Employee temporary total disability benefits from June 12, 1990, to the present and continuing in accordance with Section II of this decision.


3. We retain jurisdiction to redetermine the beginning date of the resumption of temporary total disability benefits and whether Employee was permanently totally disabled from July 6, 1989 through June 11, 1990, following completion of the investigation and process outlined in Section II of this decision.


4. We direct Employee to obtain or allow Employer to obtain his past psychological or psychiatric records to provide them to the pain clinic that will be treating him.  We request that Dr. Horning refer Employee to a pain clinic as soon as the records have been requested.


5. The RBA shall determine whether Employee should be excused under AS 23.30.041(c) for his late request for reemployment benefits after 10 days from the date of this decision.  If he excuses the Employee, he shall immediately refer this matter for an eligibility evaluation.


6. We retain jurisdiction to make an attorney's fees and costs award after completion of the investigation and process outlined in Section II of this decision.


Dated at Anchorage, Alaska this 14th day of June, 1991.



ALASKA WORKERS COMPENSATION BOARD



/s/ J Hansen



Jan Hansen,



Designated Chairman



/s/ RL Whitbeck Sr.



Richard L. Whitbeck, Sr., Member



/s/ HM Lawlor



Harriet M. Lawlor, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed‑
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    �Double testified that her duties as a medical manager are to coordinate, communicate, and help to assure an injured employee receives the medical care he or she needs.


    �Raynor and Employee both testified that they were partners in a contracting business.  However, both also testified that they worked for various contractors/businesses, were paid hourly wages, and each kept the money he earned.


    �When we add Employee's estimate of $22,500 in lost earnings on the Equivest job to the $7,128 lost earnings for construction of Piotrowski's house, we get a total of $29,628 in lost wages and a grand total of $53,757.01 for 1986 and 1987 wages.  It is unclear to us how Employee arrived at his total figure for lost wages.


    �We note that we have previously read AS 23.30.265(15) broadly as it relates to self�employment earnings.  In Murray v. Veco, Inc., AWCB No. 900243 at 6 (October 5, 1990), we concluded that in Pioneer Construction v. Conlon, 780 P.2d 995 (Alaska 1989), the Alaska Supreme Court had "read self�employment income into the definition of gross earnings." This was so despite the fact that neither Conlon nor Murray had received periodic payments from an employer.  However, we also concluded in Murray v. Pool Arctic Alaska, AWCB No. 900163 at 4�5 (July 19, 1990), that the legislature had "strictly defined those payments which could not be included in the determination of gross weekly earnings" and excluded compensation payments from gross earnings.


    �Employer did controvert benefits for the upper back and neck symptoms.  However, because Employee has continued to complain of low back symptoms, we believe the link between the employment and Employee's continuing disability has been established.


    �We do not mean to imply that Dr. Wilson, as a physiatrist who has operated a pain clinic for 12 years, does not have considerable experience in dealing with patients who suffer from chronic pain.  We simply find that the weight of the evidence preponderates for the existence of a work�related chronic pain syndrome.


    �We also do not mean to imply that Insurer has treated Employee unfairly or that insurers and employers should not actively investigate claims.  However, in our experience injured employees have little knowledge of how the workers' compensation system operates, and misunderstandings can easily occur.  According to Dr. Rose's testimony, two primary sources for the development of the chronic pain syndrome in this case were Employee's frustrations with Employer and his anger at Insurer.  We believe Employee could reasonably be frustrated or angered by the appropriate denial of a compensation rate increase, Insurer's refusal to allow him to see Dowler or to receive a TNS unit as his doctor prescribed, the medical manager's immediate questioning of his doctor concerning medical stability despite the diagnosis of a ruptured disc for which he had been off work for barely two months, the appointment at�Virginia Mason Clinic within a month after Dowler's treatment was denied, etc.  We note that even Dr. Horning, who has much experience in the workers' compensation system, wondered after the Mason Clinic appointment "why there is controversy about his condition." (Horning Chart Notes, April 19, 1989.)


    �Even though Employer's attorney did not receive Employee's entire affidavit until the day preceding the hearing, she managed to prepare and file an opposition memorandum.  Though Employer's attorney is clearly capable and diligent, she should still have a reasonable amount of time to prepare a response.







