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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

SAM H. WEIMER,
)



)


Employee,
)
DECISION AND ORDER


  Respondent,
)



)
AWCB Case No. 8828236


v.
)



)
AWCB Decision No. 91-0181

ENSERCH ALASKA CONSTRUCTION/
)

RED DOG PROJECT,
)
Filed with AWCB Anchorage



)
June 14, 1991


Employer,
)



)


and
)



)

NATIONAL UNION FIRE INSURANCE,
)



)


Insurer,
)


  Petitioners.
)

                                                             )


This petition for dismissal under AS 23.30.100 was submitted for decision on the written record. Venue in this matter is in Anchorage.  Employee is represented by attorney William Erwin and Employer is represented by attorney Phillip Eide.  We closed the record on May 15, 1991 when we next met after the time expired for the filing of Employer's reply brief.


ISSUE

Should we grant Employer's petition to dismiss Employee's claim for failure to file timely notice under AS 23.30.100?


CASE SUMMARY

On January 10, 1990, a "Report of Occupational injury or illness" (injury report) was filed in this matter.  In the notice section to be completed by Employee, he alleged his date of injury was June 28, 198 8, and that he suffered a wrist and hand injury.  In part number 15 of the form, he described the injury as "multiple trauma caused by the work of a welder and mechanic over time." In part number 47, completed by employer, it states "no report of injury until January 1990, Employee RIF (reduction in force] 6/29/88."


Employee alleges he has bilateral carpal tunnel syndrome.  His treating physician is Robert Lipke, M.D., who first examined Employee on December 31, 1987 for symptoms of elbow pain.  Dr. Lipke noted Employee worked in heavy construction and also worked out "lifting weights extensively (Lipke December 31, 1987 letter to Nancy Sydnam, M.D.). Dr. Lipke's impression was synovitis in the elbow area "secondary to multiple repetitive trauma because of overuse of the joint." Dr. Lipke recommended Employee discontinue free weight lifting, but the doctor allowed Employee to continue working.


The record indicates Employee next went to Dr. Lipke on June 28, 1988.  Dr. Lipke diagnosed a "new problem" characterized by hand numbness at night and after welding. (According to Employee, he did not say "after welding" to the doctor.  Employee Dep. at 57).  The doctor diagnosed carpal tunnel syndrome "secondary to multiple repetitive trauma." (Lipke June 28, 1988 chart notes).


Employee testified Dr. Lipke related his symptoms to the type of work he performs. (Employee Dep. at 51).  According to Employee, Dr. Lipke recommended surgery in 1988. (Id. at 52).  However, Employee did not have surgery at that time.  He explained:


Q. And why didn't you get it [the surgery] at that time?


A. Because he said it was a job‑related injury and that should, you know, go through I guess the channels to see about having it done.


Q. Did you make a claim at that time?


A. No.


Q. And you ultimately went through 1988 and 1989 without having it done is that correct?


A. Right.


Q. Is there a reason for that?


A. No.  I was just‑‑there was a job and I had to make some money, so I just went and stayed on the job.

(Employee Dep. at 52).


Employee testified that while on the job for Employer, he did not tell anyone other than a medic that he was having problems with his hand. (Id. at 40‑41).  He asserted that reporting his symptoms would "do no good" because management has "no feelings for you." (Id. at 40).


Employee worked several jobs between June 1988 and December 1989.  He asserted that during this period, his hands went numb faster and the numbness lasted longer. (Employee Dep. at 44‑45).  In December 1989, Employee came in from a job with Sandstrome and Sons and apparently discussed with his union business agent the possibility of surgery on his hands.  The business agent indicated the union insurance would not pay for the surgery because of the work‑relatedness of the problem. (Id. at 54).  Employee then went to attorney Erwin who recommended he get an updated examination by Dr. Lipke.  The doctor again recommended surgery.


Employee stated he plans to continue working until his hands "just give out." He filed an application for adjustment of claim on January 10, 1990.  He listed Employer as the employer at time of injury.  However, he also listed several "post‑injury employers," including Green Car, MKB, Inc., and Sandstrome and Sons, Inc.  None of these latter employers has been joined in this matter yet.  In addition, Employee stated his wrists first began to go to sleep in 1974 when he had a job shoveling all day.  He testified he has probably worked for 50 or 60 employers since then. (Employee Dep. at 31) However, he did not make a connection between his symptoms and 

his work until 1988.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

As 23.30.100 requires employees to file injury reports in writing to employers within 30 days after occurrence of the injury.  When an employee complies with this requirement the employee is entitled to the benefit of the presumption of compensability in AS 23.30.120(a)(1). In Morrison‑ Knudsen Co. v. Vereen, 414 P.2d 536, 537 (Alaska 1966), the Alaska Supreme Court explained that the limitation period pertaining to notice has the dual purpose of 1) enabling the employer to provide immediate medical diagnosis and treatment with a view to minimize the seriousness of the injury, and 2) to facilitate the earliest possible investigation of the facts surrounding the employee's injury.


AS 23.30.100 states in pertinent part:


(a) Notice of an injury or death in respect to which compensation is payable under this chapter shall be given within 30 days after the date of such injury or death to the board and to the employer.


. . . .


(d) Failure to give notice does not bar a claim under this chapter(1) if the employer, an agent of the employer in charge of the business in the place  where the injury occurred, or the carrier had knowledge of the injury or death and the board determines that the employer or carrier has not been prejudiced by failure to give notice;


(2) if the board excuses the failure on the ground that for some satisfactory reason notice could not be given;


(3) unless objection to the failure is raised before the board at the first hearing of a claim for compensation in respect to the injury or death.

In addition, the Alaska Supreme Court has held that the running of the statute of limitations in section 100 is suspended `until by reasonable care and diligence it is discoverable and apparent that a compensable injury has been sustained" Alaska State Housing Authority v. Sullivan, 518 P.2d 759, 761 (Alaska 1974).  In Sullivan, the court explained that the running of the limitations period is suspended "until the claimant can reasonably be expected to realize the cause and nature of his injury." Id. at 762, n. 10.


Finally, in Morrison‑Knudsen Company v. Vereen, 414 P.2d 536, 541, n. 12 (Alaska 1966), the Alaska Supreme Court held that "the time for notice or claim does not begin to run until the claimant, as a reasonable man, should recognize the nature, seriousness and probable compensable character of his injury or disease." (Citation omitted).


In this case, we find Employee should reasonably have determined by June 28, 1988 that he may have had a compensable injury based on the opinion given him by Dr. Lipke at the examination on that date.  We further find Employee should have known of the serious nature of his injury no later than January 1989 when Dr. Lipke recommended surgery to alleviate his problem.


Clearly, Employee failed to give notice within 30 days of his January 1989 appointment with Dr. Lipke.  Therefore, we must now determine whether his failure to give timely notice should be excused under section 100(d)(1) or (d)(2).


Regarding section 100(d)(1), there is no evidence Employer, its agent in charge of the business where the injury occurred, or insurer had knowledge of Employee's injury until they were served with Employee's application for adjustment of claim in January 1990.  Although section 100(d)(1) is unclear on when this knowledge should arise in order to excuse late notice here, we conclude this knowledge must occur within 30 days from the injury date. In this case, there is no evidence any of the three (Employer, Insurer or agent) knew of the injury until a year and six months after the injury.


Further, even if we found Employer somehow acquired the necessary knowledge, we also find Employer was prejudiced by Employee's failure to give notice.  The record indicates Employee's condition deteriorated somewhat from his June 1988 injury and January 1990 when Employer and Insurer received actual notice.  During this period, his doctor changed his treatment recommendation from conservative treatment to surgery.  Because no notice was provided for this period, Employer and Insurer were given no opportunity to assist Employee in treating, diagnosing or otherwise minimizing the seriousness of his injury; nor were they given the opportunity to make a reasonable investigation of the facts surrounding Employee's injury.

Employee has the burden of proving prejudice.   2B A. Larson, The Law of Workmen's Compensation, Section 78.32 at 15‑183 to 15‑184 (1989).   Employee failed to produce any evidence establishing an excuse based on prejudice.


Employee's lack of notice can still be excused if we find some ground indicating he had a satisfactory reason for failing to give notice.  AS 23.30.100(d)(2).  Employee provided no evidence or argument supporting a reason for not giving notice.  We note Employee stated he did not give notice because it would not have done any good, but there is no evidence in the record to substantiate this bald allegation.  Therefore, we find no satisfactory reason in this record to excuse Employee's failure to give timely notice.


Accordingly, Employer's petition is granted.  Employee's application for adjustment of claim is denied and dismissed.  We note Employee listed several other employers, on his January 1990 application, for whom he worked since he was laid off by Employer in June 1988.  Since none of these other employers has been joined in,this matter, this decision applies only to Employer (Enserch Alaska Construction/Red Dog Project Alaska).


ORDER

Employer's petition is granted.  Employee's application for adjustment of Claim is denied and dismissed.


Dated at Anchorage, Alaska, this 14th day of June, 1991.



ALASKA WORKERS' COMPENSATION BOARD



/s/ MR Torgerson



Mark R. Torgerson,



Designated Chairman



/s/ HM Lawlor



Harriet M. Lawlor, Member



/s/ RL Whitbeck Sr.



Richard L. Whitbeck, Member

MRT/fm

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Sam H. Weimer, employee/respondent; v. Enserch Alaska Construction/Red Dog Project, employer; and National Union Fire insurance, insurer/petitioners; Case No. 88282367 dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 14th day of June, 1991.
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