
[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

EDGAR STEPHENS,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 9010418


v.
)



)
AWCB Decision No. 91-0183

ITT/FELEC SERVICES,
)



)
Filed with AWCB Fairbanks


Employer,
)
June 20, 1991



)


and
)



)

CIGNA COMPANIES,
)



)


Insurer,
)


  Defendants.
)

                                                             )


This claim for workers' compensation benefits initially was heard at Fairbanks, Alaska on February 12, 1991.  The employee was represented by attorney Chancy Croft; attorney Allan Tesche, assisted by attorney Lee Glass, M.D., represented the defendants.  During the hearing we decided an IME report was necessary.


After the IME report was received and the parties were given an opportunity to ask additional questions of the IME doctor, we heard closing arguments on May 21, 1991.  The record was deemed closed at the end of closing arguments.


It is undisputed the employee experienced a myocardial infarction on May 4, 1991 while at work.  The threshold issue we must decide is whether the myocardial infarction was work‑related.


SUMMARY OF FACTS

The employee is a forty‑four‑old electrical rigger who began working for the employer in June 1987.  As a rigger, he was assigned to perform "common electronics," the repair, mounting and replacement of antennas and guy wires, together with "minor electrical work" on remote facilities operated for the Federal Government by the employer an the DEW Line.  During his employment in 1990, the employee normally was assigned to a DEW Line station, worked a 54‑hour week, and worked a rotation "anywhere from three months on."


In the weeks before May 1990, the employee spent approximately one week at a DEW Line site maintained by the employer at Point Hope, approximately one day on Barter Island, and then on Tuesday, May 1, 1990, he arrived at POW‑2, the site of his myocardial infarction.


The employee's POW‑2 work site consists of a radar facility known as a radome, which is a metal structure containing the radar apparatus, antennae, and control facilities.  The dome itself is approximately 40‑50 feet in diameter and rests on a rectangular structure known as a "plenum," which is approximately 50 feet square and 8 feet high.  The plenum, which resembles a large room, is supported 50 feet above the ground by stilt‑like columns at each corner.  Between the floor of the plenum and the radar room at ground level is an enclosed spiral staircase used to travel between the radar room at ground level and the base of the plenum.  To reach any work site within the interior of the radome from ground level, one must first climb a 9‑10 foot ladder within the radar room to a spiral staircase 25‑35 feet in height to the floor of the plenum.  From that point, one walks horizontally about 20 feet across the floor of the plenum to another 8‑foot ladder, which is then used to reach the floor of the radome.  Accordingly, from any work area on the floor of the radome to ground level, one must descend between 42 to 53 feet.


The employee testified that he devoted the two days after his arrival at the site assisting in the installation of an obstruction or warning light on the top of the radome, and running a wire from that light to a switch on the inner wall of the radome.  On Thursday, May 3, 1990, the employee threaded that wire through a number of brackets, which he and a co‑worker mounted on the inner wall of the radome.  That work was indoor work, involved the use of a 40‑foot wooden extension ladder and step‑ladder, both of which were moved with the assistance of the employee and a co‑worker, Matt Cowles, during the day.  On each of the three days preceding his myocardial infarction, the employee completed work at 5:00 p.m. on each of the nights preceding his myocardial infarction, the employee retired at his usual time and slept normally.


On Friday, May 4, 1990, the employee arose, ate breakfast, and reported to work at his usual 8:00 a.m. time.  At approximately 9:00 a.m., he climbed up into the interior of the radome, where he worked in an almost sedentary fashion in the vicinity of the switch he and Matt Cowles had installed two days before.  After approximately 15 minutes, the employee determined he needed additional small plastic surface mounting clips for the wire he was installing through the switch, so he descended approximately 40 to 53 feet through the series of ladders and the spiral staircase to get those parts.  After retrieving the parts, the employee returned to the interior of the radome, completing that round‑trip in approximately five minutes.  He worked for an additional two to three minutes and found that the clips were breaking because of the cold.  The employee then decided to use metal rather than plastic clips, and again descended through the ladders and spiral staircase which connect the interior of the radome to the lower, ground level of the facility.


At some point during or after descending to the radar room floor at ground level, the employee "started breaking out in a cold sweat" and started coughing.  The employee was uncertain, however, if his symptoms began while descending the steps or once he had completed the descent.  The employee testified that he could not breathe and felt that he "started strangling" from the mucous.  The employee felt that he could not breathe in or out and felt like there was "a lot of crud" blocking his throat as though he had a cold.  He tried to clear his throat passage by performing a Heimlich maneuver, to no avail.  He then regurgitated, clearing his air passages, and could breathe again.  The employee then caught his breath, and tried to calm himself with deep breathing exercises. The employee indicated that after lying down and elevating his feet, he started to feel a little better, but was still shaky and weak.  The employee then returned to his room, lay down, and rested, noticing some improvement.  He later decided to see a camp medic at Kuparuk, and was driven there by job steward Lee Cressel that evening.  At Kuparuk, a physician's assistant took the employee's blood pressure, performed an EKG, and told him she thought he might have had a heart attack.  The employee thought she was "joking", but agreed to a medivac to Fairbanks.  At the Fairbanks Memorial Hospital, the employee saw a variety of physicians for cardiac related matters.  On May 15, 1990, Richard Raugust, M.D., took a history from the employee at the Fairbanks Memorial Hospital and noted;


[The employee] sometimes has a scratchy throat in the morning when he awakens and at the onset of this‑myocardial infarction, he had an episode of coughing up material and an episode that almost sounds like laryngospasm where he couldn't breathe in or out until finally he coughed up a bunch of debris.


The employee recuperated from his myocardial infarction, and returned to work on the 28th or 29th of August 1990.  According to his treating doctor, Fairbanks family practitioner Donald E. Thieman, M.D., the employee was released to his old job without physical restrictions.


The employee is a smoker who, before his heart attack, smoked three‑quarters to one pack of cigarettes per day.  He had a history of high blood pressure, for which he was receiving at least two forms of medication before his myocardial infarction; he had received treatment for that condition for at least six years.  Finally, the employee had frequent bouts of coughing prior to his May 4, 1990 date of injury.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.120(a) provides in pertinent part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


In Burgress Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwood II), the Alaska Supreme Court held that the employee must establish a preliminary link between the injury and the employment.  This rule applies to the work‑relationship of the injury and the existence of disability. Wien Air Alaska v. Kramer, 807 P.2d 471, 474 (Alaska 1991); "[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make the connection" Smallwood II, 623 P 2.d at 316.  "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of medical facts involved." Veco Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985). Once the employee makes a prima facie case of work‑relatedness, the presumption of compensability attaches and shifts the burden of production to the employer.  Id. at 870.  To make a prima facie case the employee must present some evidence 1) that he has an injury and 2) that an employment event or exposure could have caused it.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work related.  Id.; Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Alaska Supreme Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support conclusion.'" Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966)).  In Fireman's Fund American Insurance Cos., v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the court explained two possible ways to overcome the presumption; 1) producing affirmative evidence the injury was not work‑related or 2) eliminating all reasonable possibilities the injury was work‑related.  The same standards used to determine whether medical evidence is necessary to establish. the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869. If the employer produces substantial evidence that the injury was not work‑related, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence. Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of [triers of fact] that the asserted facts are probably true." Saxton v. Harris. 395 P.2d 71, 72 (Alaska 1964).  Finally, there can be no construction in the employee's favor.  See 1988 SLA ch 79 §l(b).


It is undisputed the employee's myocardial infarction occurred on the employer's promises, during the employee's normal work hours while he was in the course and scope of his employment.  These facts alone are often sufficient to create a presumption of a work‑related injury.  Smallwood II 623 P.2d at 316, n.4.


Additionally, cardiologist Geoffrey Tofler, M.D., a medical expert who testified for the defendants, stated the conditions under which the employee was working may have contributed to the myocardial infarction.  The Alaska Supreme Court has consistently applied the §120(a)(1) presumption to claims of aggravation or acceleration of pre‑existing condition.  See, e.g., Rogers Electric v. Koubal 603 P.2d 909, 912 (Alaska 1979).  Moreover, inconclusive medical testimony must be resolved in favor of the employee. Id.  Accordingly, we find the presumption of compensability has attached in this case.


We now turn to the question of whether the defendants have overcome the presumption with substantial evidence.  The defendants submitted substantial amounts of medical testimony to show that the various activities engaged in by the employee at work did not substantially contribute to his myocardial infarction.  For example, Dr. Tofler and cardiologist William Mayer, M.D., testified they did not think the employee's act of climbing the radome, or the speed required to finish the task of replacing broken brackets, substantially contributed to the myocardial infarction.  Similarly, they did not think the cold temperatures substantially contributed to the myocardial infarctions.  Additionally, Dr. Tofler thought the stress the employee experienced when working with co‑workers and supervisors who dislike him or who made him the target of racial remarks did not substantially contribute to the myocardial infarction.


Rather, the defendants rely on the testimony of the employee's treating physician otolaryngologist Richard Raugust, M.D., who stated the employee's coughing fit was caused by the employee's longstanding, untreated sinusitis condition and his smoking history.  Dr. Mayer testified the coughing might have been caused by cold‑induced recurrent asthma.  Dr. Tofler testified that coughing could cause the myocardial infarction.  Our IME doctor, Lawrence Rysher, M.D., stated the myocardial infarction caused the coughing episode.


The defendants have done their best to eliminate every reasonable possibility that the myocardial infarction was work related, as required in Gomes.  All doctors testifying said they doubted the work‑relatedness of the myocardial infarction. No doctor would say unequivocally, however, that the myocardial infarction was not work‑related.  Recently, the Alaska Supreme Court indicated that just such an affirmative statement of nonwork‑relatedness in heart attack cases is the substantial evidence required for an employer to overcome the presumption.  Grainger v. AWCB, 805 P.2d 976, 978‑79 (Alaska 1991).  Previously, as quoted above, the Supreme Court "consistently defined substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.'"  Miller, 577 P. 2d at 1046.  Now, however, at least in heart attack cases, without an unequivocal affirmative statement of non‑work‑relatedness, the presumption is not overcome and the employee prevails, as a matter of law.  In other words, the Board is unable to weigh the testimony as the finder‑of‑fact until a medical expert testifies, unequivocally, that a heart attack is not work‑related.  Dr. Tofler testified that the current state of knowledge about myocardial infarctions is "incomplete." Given the inexact nature of medical science, we doubt that any doctor of integrity ever will make the type of unequivocal statement necessary to overcome the presumption in a heart attack case, even if the heart attack occurred away from the job site.  In any event, we conclude the defendants in this case have not submitted substantial evidence, as defined in Grainger, to overcome the presumption of compensability.  Accordingly, we conclude the employee's claim is compensable.  We reserve jurisdiction to decide any unresolved issues as to unpaid amounts owed.


We originally heard this case before Grainger was issued.  We found a dispute existed between Dr. Mayer and Dr. Raugust as to causation.  Accordingly, we ordered an IME opinion, pursuant to AS 23.30.095(k), to determine whether the presumption had attached and was overcome.  The cost of the IME was $1,000 but the amount has not been paid by the defendants as required by section 095(k). We direct the defendants to pay this bill.


ORDER
1. The defendants shall pay the employee's workers' compensation benefits and costs associated with his May 4, 1990 myocardial infarction.  We reserve jurisdiction to resolve any disputes as to specific amounts owed.

2. The defendants shall pay Dr. Lawrence Repsher $1,000 for the cost of his independent medical evaluation.


Dated at Anchorage, Alaska this 20th day of June, 1991.



ALASKA WORKERS' COMPENSATION BOARD



/s/ Fred G. Brown



Fred G. Brown,



Designated Chairman



/s/ Steve M. Thompson



Steve Thompson, Member



/s/ Darrell Smith



Darrell Smith, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES ‑


A compensation order may be appealed through proceedings in Superior Court brought by a. party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Edgar Stephens, employee/applicant; v. ITT/Felec Services, employer; and Cigna Companies, insurer/defendants; Case No.9010418; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 20th day of June, 1991.



Marci Lynch, Clerk
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