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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

LISA TOMLINSON,
)



)


Employee,
)
DECISION AND ORDER



)

SITKA COMMUNITY HOSPITAL,
)
AWCB Case no. 9008489



)


Petitioners,
)
AWCB Decision No. 91-0186



)


v.
)
Filed with AWCB Juneau



)
June 21 1991

WESTMARK SHEE-ATIKA,
)



)


Employer,
)



)


and
)



)

INDUSTRIAL INDEMNITY,
)



)


Insurer,
)


  Respondents.
)

                                                             )


We met in Juneau on 6 June 1991 to consider a Petition to modify our Decision and Order (D&O) issued in February.  Petitioners are now represented by City and Borough of Sitka Attorney Theron J. Cole.  Respondents are now represented by attorney James R. Webb.  We closed the record and completed our deliberations on 6 June 1991.

In Tomlinson v. Westmark Shee‑Atika, AWCB D&O No. 91‑0035 (7 February 1991) we denied the claim by Sitka Community Hospital (SCH) for payment of $1,280, the balance of medical costs billed as a result of Employee's hospitalization from 5 May through 10 May 1990, Employee suffered an acute low‑back strain on 5 May 1990 when she slipped at work.  Due to pain, Employee was taken to SCH by ambulance.  She was examined there by Rodney K. Vaught, M.D. and admitted for conservative care.  Before the first hearing, Insurer obtained reports from CRS Fortis and Intracorp who performed a utilization review and audit.  The reports indicated the hospitalization was unnecessary or the length of stay was longer than necessary.  SCH submitted no evidence, other than the medical records from Employee's hospitalization.  We denied the claim for payment of the additional hospital costs because we had no evidence the hospitalization was reasonable and necessary.


SCH seeks modification of our decision under AS 23.30. 130 on the grounds we made a mistake in our determination of a fact. On 11 March 1991 SCH submitted an affidavit from Dr. Vaught which indicates there was no medical or ethical option other than hospitalization and that Employee was discharged "at the appropriate time.  " Although they wished to do so, Petitioners were unable to call Dr. Vaught to testify because he was out of the country.  Employee testified she was in a great deal of pain after she was injured and had a difficult time getting out of bed and walking to the bathroom during her hospitalization.


At hearing Respondents argued Employee's hospitalization was not reasonable and necessary, and that SCH is the last hospital in North America to hospitalize individuals who complain of low back pain when there is an absence of neurological symptoms.  Calvin Kiest, M.D., a board certified orthopedic surgeon, testified he had conducted the medical records review in the case and concluded the hospitalization was not medically necessary.  He testified that individuals with Employee's symptoms would not be hospitalized in metropolitan area hospitals in the United States. Stacie Herring, Insurer's claims adjuster, testified that for the last one or two years there has been a "problem" with "excessive charges" from SCH.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

Mistake in Determination of a Fact

AS 23.30.130(a) provides:


Upon its own initiative, or upon the application of any party in interest on the ground of a change in conditions, including, for the purposes of AS 23.30.175, a change of residence, or because of a mistake in its determination of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensation order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure prescribed in respect of claims in AS 23.30.110. Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reinstates, increases, or decreases the compensation, or award compensation.


The Petition for Modification is based on the allegation we erred in our determination of a fact.  At the first hearing, Petitioners submitted very little evidence upon which we could base a finding that the hospital admission was reasonable or the length of stay was necessary.  Both parties have now submitted additional evidence, which we have considered.  We have broad discretion to correct mistakes of fact.  However:


The concept of "mistake" requires careful allegation of mistake should not be allowed to become a back‑door route to retrying a case because one party thinks he can make a better showing on the second attempt.  3 Larson, The Law of Workmen's Compensation Sec. 81.52, at 354.8 (1971).

Interior Paint Company v. Rodgers, 522 P.2d 164, 169 (Alaska 1974).


We find Petitioners had ample opportunity to present its evidence at the first hearing but failed to do so.  All participants in the hearing process have an interest in the finality of our decisions, and Respondents are entitled to expect that once an issue is litigated, our decision will be based upon the admissible evidence which is available for consideration and will finally resolve the matter.  We find Petitioners' assertion of mistake constitutes "a back‑door route to retrying (the case in the hope of making] a better showing on the second attempt."  Petitioners could have, and should have, presented their evidence at the first hearing.  In accord with Interior Paint Company v. Rodgers, we find Petitioners are not entitled to modification on the ground of mistake in our determination of the facts and we will deny the Petition.


Although we wish to avoid interfering with the relationship between a physician and patient, the evidence presented by Respondents is troubling.  SCH's charges have been challenged in the past, and Dr. Kiest testified that patients with low‑back strains recuperate more quickly if they are released to bed rest at home, and not hospitalized.  Now that the issue has been raised, we hope that SCH will review its admission and length of stay policies, or establish policies if none exist, to assure that they are appropriate and consistent with modern medical practice.


ORDER

The Petition for Modification is denied and dismissed.


Dated at Juneau, Alaska this 21st day of June, 1991.



ALASKA WORKERS' COMPENSATION BOARD



/s/ L.N. Lair



Lawson N. Lair,



Designated Chairman



/s/ DW Richards



David W. Richards, Member



/s/ Thomas W. Chandler



Thomas W. Chandler, Member


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it is instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Lisa Tomlinson and Sitka Community Hospital, employee/applicants; v. Westmark Shee‑Atika, employer; and Industrial Indemnity, insurer/defendants; Case No. 9008489; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, this 24th day of June, 1991.



Jeff Jordan, Clerk
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