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Juneau, Alaska 99802-5512

DONALD M. MACARTHUR,
)



)


Applicant,
)
ERRATA SHEET



)


v.
)
AWCB Case No. 8932373



)

ROBERT VAUGHN,
)
AWCB Decision No. 91-0188



)


d/b/a,
)
Filed with AWCB Anchorage



)
June 25, 1991

MIDNIGHT SUN LEASING or
)

NORTH COUNTRY TRANSPORT,
)

(Uninsured),

)



)


and
)



)

AIRLAND TRANSPORT, INC.,
)



)


and
)



)

FIREMAN'S FUND INSURANCE CO.,
)



)


Insurer,
)



)


and
)



)

RICHARD ALLRED,
)

(Uninsured),

)



)


Defendants.
)

                                                             )


We published a decision and order in this case on June 24, 1991. Page 11 of the decision and order contained an error. Page 11 of the decision and order should be removed and replaced by the attached corrected page 11.


Dated at Anchorage, Alaska this 26th day of June, 1991.



ALASKA WORKERS' COMPENSATION BOARD



/s/ MR Torgerson



Mark R. Torgerson,



Designated Chairman

MRT:dt


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Donald M. MacArthur, Jr., applicant; v. Robert Vaughn, d/b/a, Midnight Sun Leasing or North Country Transport, employer; (uninsured) and Airland Transport, Inc., employer, and Fireman's Fund Insurance Co., insurer, and Richard Allred (uninsured)/defendants; Case No. 8932373; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 26th day of June, 1991.
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We heard this claim for workers' compensation benefits on April 17, 1991. The applicant (MacArthur) was present and represented by attorney William Soule. Robert Vaughn, doing business as Midnight Sun Leasing or North Country Transport, was present and represented by attorney james Pentlarge. Richard Allred was present and represented himself.


This hearing was a continuance of a previous hearing held on July 27, 1990, in which two of the three current panel members did not participate. Because there was substantial testimony taken at that hearing, and because of time limitations at the April 17, 1991 hearing, we ordered written closing arguments.


After receiving the arguments, additional arguments were submitted on whether an exhibit, attached to one of the closing arguments, should be considered in evidence. We reviewed the admissibility of this document and decided to also address this issue in our decision. The record finally closed on May 29, 1991 when we next met after receiving all the above arguments.


ISSUES

1. Was the applicant an employee of Vaughn, Airland and/or Allred when injured on June 8, 1989?


2. If so, should w award temporary total disability benefits, permanent partial impairment benefits, medical costs, and attorney's fees and costs?


3. Should we admit Airland's exhibit to its written closing arguments into evidence?


CASE SUMMARY

This hearing deals with the compensability of a claim by the applicant for multiple injuries suffered on June 8, 1989 when the truck he was driving back to Anchorage from Glennallen left the road and overturned, essentially destroying the truck. The applicant sustained broken ribs, a broken leg, multiple contusions and a back injury.


The parties stipulated that, if this claim is found compensable, the applicant was disabled from June 8, 1989 until July 6, 1990, that his weekly temporary total disability (TTD) rate should be $199.86, and that the resulting TTD benefits due are $12,531.22. In addition, the parties stipulated that the applicant's total medical bills as of the hearing date were $97,366.59, medical transportation costs totalled $123.00, and costs incurred were $834.20.


Furthermore, the parties agree the applicant is due interest and is eligible for a permanent partial impairment (PPI) award. However, each of the three defendants stated that if any or all of them were found liable for the applicant's benefits, they reserved the right to contest the amount of the PPI rating provided by John Lapkass, M.D.


The parties also stipulated that if the applicant's claim is found compensable, his claim should be submitted to the reemployment benefits administrator (RBA). Finally, the parties agree that if any or all the defendants are found liable, the applicant's attorney should be paid an award of statutory fees under AS 23.30.145(a).


The applicant was driving one of two trucks owned by Vaughn, who hired out the trucks to transfer goods at the request of certain business entities. Beginning in 1986, Vaughn hired out or leased these trucks under the business names Midnight Sun Leasing or North Country Transport. Although Vaughn did not testify at either of the hearings in the matter, the record indicates he worked full time as an employee for the Anchorage Telephone Utility (ATU).


Vaughn's live-in companion, Sarah Dotomain, did testify at the first hearing, however. (Transcript of July 27, 1990 hearing [Transcript] at pages 47-55). She also works at ATU. She did the paperwork for Vaughn's business, including making out the payroll for drivers of the trucks. She stated she usually made out the payroll checks on a weekly basis.


Richard Allred, a truck driver by trade, testified that he went to work for Vaughn on October 1988. He stated that at that time, Vaughn had one other driver employed, Wayne Thompson. However, Thompson was fired in December 1988. Vaughn told Allred to go with him to Thompson's house to pick up Vaughn's truck, and Allred did so. (Allred Dep. at 80).


After that time, Allred was Vaughn's sole driver until March or April 1989 when Vaughn hired another driver when business increased due to the Exxon-Valdez oil spill. However, the second driver drove only one load because he "blew the motor out" of the truck, and the second truck was not ready for driving until MacArthur's trip in June 1989. (Allred Dep. 20-22). Allred testified that between October 1988 and January 1990, he drove truck exclusively for Vaughn.


Dotomain testified that at Vaughn's direction, she had drivers sign a "Trip Lease/Interline Equipment Operating Contract." (See document received at the July 27, 1990 hearing). Regarding the purpose of this contract, she stated: "I guess they would be contractors or leasors or leasing equipment from [Vaughn]." (Transcript at 53).


Another document in the file, received by the board at the first hearing, is entitled "Truck Lease Agreement." In it, Vaughn is listed as Lessor and Allred as Lessee, and Vaughn agreed to furnish Allred with a truck and pay for costs of repair, maintenance service, oil, gas, tires and other costs associated with running the truck, liability insurance, and all required permits, licenses and fees.


The document goes on to state that the lessee's status is that of an independent contractor and, as such, lessee if "free from interference or control on the part of the Lessor in the operation of said truck, subject only to adherence to applicable statutes and ordinances . . . ." The agreement goes on to state that as an independent contractor, "free from authority and control of the Lessor, [Lessee} is not covered by workman's compensations [sic] insurance provided by Lessor, and that he expressly waives any such coverage as a condition to his independent status . . . ." Finally, the document indicates lessee agreed to rent from lessor at the rate of 30 percent of gross revenues.


Allred asserted that the document has his salary agreement with Vaughn "exactly opposite." Allred stated that the document appears to indicate that Allred would rent Vaughn's trucks and pay Vaughn 30 percent of the revenues received by Allred. However, Allred explained he was paid, by Vaughn, only 30 percent of the revenues. (Transcript at 17).


Further, Allred testified he was unaware he was not covered by workers' compensation insurance until after MacArthur's accident. (Id. at 39, 80). Allred asserted this was the first time he had ever worked for someone who did not have workers' compensation insurance. (Id. at 37).


The lease document is signed by Vaughn and Allred and dated October 8, 1988. However, there is a dispute over when the document was actually signed. Dotomain testified the Document was signed on October 8, 1988, as indicated on the form.


However, Allred testified that Vaughn had him sign the document after the applicant's accident. Allred asserted that prior to the accident, his working agreement with Vaughn was oral in nature, and nothing was ever said about workers' compensation coverage. However, he thought Vaughn had workers' compensation insurance. (Allred dep. at 77).


Allred stated the first time he learned Vaughn had no workers' compensation coverage was a week or so after the accident. According to Allred, Vaughn asked him to sign the document, after the accident, because Vaughn "was afraid of getting sued" over the accident. (Transcript at 10). regarding the date on the document, Allred stated Dotomain told him to put down the date he started working for Vaughn. (Id. at 11).


On direct examination, Dotomain was asked, but could not recall anything about the date Allred signed the lease document. (Dotomain testimony at 45). On cross examination she was asked:


Mr. ALLRED: Yes. Sarah, I've known you for a couple of years and you always proved to me that you can remember an awful lot of things. And, you stated that I signed this on the 8th of October of '88?


A. Yes.


MR. ALLRED: Well, Sarah, do you remember the day when I came over to the house to get something after the accident and you made a big mention that I made sure that this was signed before I left?


A. (no audible response)


. . . .


MR. ALLRED: You don't remember the day that I come over and signed this after the accident?


A. Huh-uh (negative).

(Dotomain testimony at 53-54).


Allred testified he always considered Vaughn his boss. (Allred Dep. at 28). He stated that he and Vaughn met at a Denny's restaurant in October 1988, and Vaughn agreed to hire him. He stated, as noted above, Vaughn agreed to pay him 30 percent of the revenues made when he drove a trip for Vaughn. He was paid approximately weekly by Midnight Sun Leasing.


Allred testified both he and Vaughn attempted to get customers for whom they could haul loads. However, he indicated he always had to get approval from Vaughn before accepting requests to haul goods. In fact, Allred stated he had "to check with Bob on everything." (Transcript at 12; see also p. 13). He also testified that occasionally, Vaughn reprimanded him and threatened to fire him:


Q. If someone had complained about the equality of your work to Robert Vaughn, do you think he would have reprimanded you?


MR. JOSEPHSON: that's asking for speculation.


BY MR. PENTLARGE:


Q. You can go ahead and answer the question.


A. Well, in fact, when we were hauling for one--this construction company, I can't think of the name of it, they did. they got mad at me about something and called Bob and Bob got mad at me, yes.


Q. what did Bob tell you?


A. I can't remember. I can remember him being pissed off that I wasn't where I was supposed to be when he wanted me there.

(Allred Dep. at 27-28).


Allred also testified he felt Vaughn was his boss who could control which truck-driving jobs he could accept:


Q. during this year and -a-half period of time that you worked for Robert Vaughn, did you consider him your boss?


A. Of course.


Q. And did you feel that you were obligated if you wanted to continue to work for him to do what he asked you to do?


A. Well, yeah.


Q. And do you think he had the right to tell you to go drive a truck on a certain job if he wanted that job done?


A. Yes, he did.


Q. And did you do what he told you to do when he told you to drive a job?


A. yes.


Q. Do you think he would have fired you had you not done that?


A. He threatened me several times.


Q. Threatened to fire you several times?


A. Uh-huh, he even told me he was going to fire me several times.

(Id. at 28-29).


Later in his deposition Allred gave a specific example of Vaughn exercising control over who Allred drove for. This incident occurred over a disagreement between Vaughn and Allred about Allred driving a load for CB Trucking:


Q. Did he treat you like you were his employee?


A. Of course he did.


Q. Did he tell you what to do in terms of when to drive his trucks and where to drive them?


A. Yes. CB Trucking was another trucking outfit we drove for also.


Q. CB Trucking?


A. Yes.


Q. An what would cause them--


A. See, this right here will show you that Bob was the boss and I was the employee. I did not want to pull for CB Trucking. I mean we--right there that day in front of my house he fired me. And we argued and we argued, because I did not want to drive for CB Trucking because they didn't pay anything. And see, I made 30 percent of what the truck did. And if the truck didn't make that good, then my 30 percent didn't look very good.


Q. Understood.


A. So Bob said I will drive for CB Trucking, and they were putting CB Trucking logos on the side of the truck while we were arguing about it. And so if I'm going to drive, then that's what I had to do.


Q. Did he tell you you were fired at that time?


A. Oh, he fired me and we got things ironed out, and he asked me if I was going [to] drive it. And I said, well, okay, I will, because Bob sweetened the deal, added some more money himself.


. . . .


Q. So you agreed to go ahead and drive?


A. So I agreed to go ahead and drive. . .


Q. If you had refused to drive for CB Trucking


A. I wouldn't have had a job anymore.

(Id. at 40-42).


Allred added he was supposed to be ready to drive Vaughn's truck whenever someone wanted a load hauled. (Id. at 43). He also considered himself a full-time employee for Vaughn because he did not drive for anyone else during this one-and-one-half-year period of employment. (Id.). further, payment for any load Allred hauled always went to Vaughn, who then paid Allred. (Id. at 82).


Allred testified that in 1989 business was brisk because of the Exxon Valdez oil spill. In early June 1989 the engine of Vaughn's second truck was finally repaired.


On June 7, 1989 Vaughn and Allred received two requests to haul loads to Valdez, one for K and W Trucking, and the second for Airland. At the time, Allred was the only driver Vaughn had available. According to allred, both he and Vaughn were looking for a second driver when MacArthur "just happened" to stop by Allred's house. (Id. at 46). Allred knew MacArthur could drive a truck; so he called Vaughn who inquired about MacArthur's ability to drive. Allred said Vaughn then gave authority for MacArthur to drive a truck. (Id. at 46-47). there is no evidence Vaughn mentioned or required MacArthur to complete a truck lease agreement.


It was decided that Allred would haul the K and W load because it contained non-baffled tanks which are dangerous because of the possibility of rolling over on the highway, and because he was more experienced than MacArthur. (Id. at 45). Moreover, Vaughn told Allred to drive the truck with the motor which had just been repaired. (Id. at 97). Therefore, MacArthur hauled the Airland load. Neither Airland nor K and W took part in the decision on who would drive which truck. (Id. at 45, 48).


Allred explained that he told MacArthur to haul the Airland load to Glennallen and park the load at the "Y" there. Then Allred drove the K and W load to Valdez and bobtailed (drove his empty truck) back to Glennallen, picked up the Airland load and hauled it from Glennallen to Valdez. (Id. at 48-49). For his efforts, macArthur was to be paid $150.00. (Transcript at 5). MacArthur testified he felt like he was employed by Vaughn because Vaughn owned the truck.


Meanwhile, on June 8, 1989 MacArthur started to drive the empty truck back to Anchorage after dropping the Airland load per Allred's instructions. However, he lost control enroute, rolled the truck and sustained multiple injuries.


Allred testified that shortly after the accident, he notified a dispatcher at Airland of the accident, and he also discussed the matter with Vaughn. In fact, he stated he had several conversations with Vaughn. In his deposition, he described some of them:


Q. And what did Mr. Vaughn say about the truck accident to your recollection?


A. Well, I don't remember exactly the conversation after that. that is when I found out we had no workman's comp and we had no collision on the truck. But Bob always asked me, because Don and I are friends, he kept asking me if Don was going to take and pursue legal actin against him, because it was always bothering him. And Bob was going to take and put everything he had into his dad's name to protect it from Don MacArthur getting it if there was a legal matter.

(Allred Dep. at 80).


Allred also stated Vaughn never asked him, after the accident, if Allred had insurance. (Id. at 82). According to Allred, there was no reason for Vaughn to ask Allred this question. (Id.). Allred added that Vaughn "was really upset" and he "was not going to allow Don MacArthur to have something that he'd worked for. Like as far as he was concerned, it was all Don's fault that the truck had been destroyed." (Id.).


Allred stated he became upset when Vaughn had him sign the lease agreement after the accident. (Id. at 94). Primarily, he was upset because Vaughn wasn't going to pay for any insurance. (Id.). Nevertheless, Allred testified he signed the lease because he was broke and needed the money. (Id.).


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. Objection to Hearing Brief Exhibit

MacArthur objected to an exhibit attached to Airland's written closing argument. Specifically, the exhibit was a copy of a check written by James Sneed of Airland to Robert Vaughn of North Country Transport. The check amount was $2,430.00 and was dated July 5, 1989. Sneed did not testify in these proceedings, and macArthur had filed a request to cross-examine Sneed previously per 8 AAC 45.120.


Exhibits to hearing briefs are not a part of the evidentiary record unless they have been previously placed into the record and their filing has conformed with the requirements of our workers' compensation statutes and regulations.


We find the document in question was attached to the Sneed's affidavit, which MacArthur timely objected to. We find MacArthur's objection to Sneed's affidavit is also sufficient to constitute an objection to the check signed by Sneed.


Airland argues the document is a business record and not subject to the hearsay rule. We find the document is hearsay but is likely to be subject to the business records exception to the hearsay rule under Alaska Evidence Rule 803(6). However, no foundation was laid to show the document qualifies as a business record, as required in Rule 803(6). therefore, the document is not admitted into this record.


II. Employment Status of MacArthur

the next issue for decision is whether MacArthur was an employee or an independent contractor when injured on June 8, 1989. The test adopted by the Alaska Supreme Court for this purpose is the "relative nature of the work" test. This test has been codified and explained in our regulations, 8 AAC 45.890, which states in pertinent part:


The (relative nature of the work) test will include a determination under (1)-(6) of this section. Paragraph (1) is the most important factor and is interdependent with paragraph (2), and at least one of these factors must be resolved in favor of an "employee" status for the board to find that a person is an employee. the board will consider whether the work


(1) is a separate calling or business; if the person performing the services has the right to hire or terminate others to assist in the performance of the service for which the person was hired, there is na inference that the person is not an employee; if the employer


(A) has the right to exercise control of the manner and means to accomplish the desired results, there is a strong inference of employee status;


(B) and the person performing the services have the right to terminate the relationship at will, without cause, there is a strong inference of employee status;


(C) has the right to extensive supervision of the work then there is a strong inference of employee status;


(D) provides the tools, instruments, and facilities to accomplish the work and they are of substantial value, there is an inference of employee status; if the tools, instruments, and facilities to accomplish the work are not significant, no inference is created regarding the employment status;


(E) pays for work on an hourly or piece rate wage rather than by the job, there is an inference of employee status; and


(F) and person performing the services entered into either a written or oral contract, the employment status the parties believed they were creating in the contract will be given deference; however, the contract will be construed in view of the circumstances under which it was made and the conduct of the parties while the job is being performed;


(2) is a regular part of the employer's business or service; if it is a regular part of the employer's business, there is an inference of employee status;


(3) can be expected to carry its own accident burden; this element is more important than (4), (5), and (6) of this section; if the person performing the services is unlikely to be able to meet the costs of industrial accidents out of the payment for the services, there is a strong inference of employee status;


(4) involves little or no skill or experience; if so, there is an inference of employee status;


(5) is sufficient to amount to the hiring of continuous services, as distinguished from contracting for the completion of a particular job; if the work amounts to hiring of continuous services, there is an inference of employee status;


(6) is intermittent, as opposed to continuous; if the work i intermittent, there is a weak inference of no employee status.


We will first consider whether MacArthur was an employee of Airland. Macarthur argues airland was a "special" of "joint" employer, subject to liability for workers' compensation benefits. In Ruble v. Arctic General, Inc., 598 P.2d 95 (Alaska 1979), the Alaska Supreme Court discussed this type of employment relationship:


In his text on workers' compensation law, Professor Larson discusses factors to be considered in determining the employer in situations involving joint employers and joint employment. According to Larson, a special employer such as JIJ, becomes liable for workers' compensation only if the employee, here Ruble, has made a contract of hire, express or implied, with the special employer, the work being done is essentially that of the special employer, and the special employer has the right to control the details of the work.

Ruble, 598 P.2d 97.


Regarding the first requirement--that the employee must have made an express or implied contract of hire with the special employer, Professor Larson explains that "[i]f this question cannot be answered "yes," the investigation is closed, and there is no need to go on into tests of relative control and the like." 1C A. Larson, The Law of Workmen's Compensation, section 48.11 at 8-409 (1986).


In this case, we find neither an express nor an implied contract of hire between MacArthur and Airland. Although Airland and Vaughn (via Allred) agreed that Airland would pay Vaughn to haul a load to Valdez for Airland, Airland had absolutely no control over the drive Vaughn would put behind the wheel of the truck. For example, Airland did not know MacArthur, and consequently his driving record or truck driving experience. Airland had no say over the hiring of MacArthur, and it had no power or authority to fire MacArthur.


Further, as pointed out by Airland, it had no idea that two separate drivers (MacArthur and Allred) would be hauling its load to Vladez. There is no evidence Airland agreed, either expressly or impliedly to this mode of delivery.


Finally, Airland did not participate in setting the wage to be paid either MacArthur or Allred for their services in getting the Airland load to Valdez. In summary, we find Airland's contractual agreement was with Vaughn, who had the ultimate control over whether his leasing company would even accept the offer to haul Airland's load to Valdez.


Once Vaughn accepted Airland's offer to haul the goods, Vaughn had complete and ultimate control over the hiring and firing of the drivers who would haul the goods, which truck would haul the goods, and the wage to be paid the truck drivers. The uncontradicted evidence is that Allred had to get Vaughn's approval before MacArthur was hired to haul the load. Airland did not participate in this hiring decision.


On these facts, we therefore find the special employer doctrine inapplicable because there was no express or implied contract of hire between Airland and MacArthur. Accordingly, MacArthur's claim against Airland is denied and dismissed.


We next turn to the employment relationship between MacArthur, Allred, and Vaughn. We first address the so-called lease agreement signed by Allred and Vaughn. There is conflicting testimony of the date this document was signed. Dotomain testified the agreement was signed when Allred was hired in October 1988, and Allred asserted the lease was not signed until after the accident. We find nothing in the testimony of either Dotomain or Allred which would diminish their credibility.


We recognize Dotomain has a close relationship to Vaughn, abut Allred has his own self-interest in this matter, too. Nonetheless, we conclude that the lease was not signed until after MacArthur's accident. We find several reasons to support our conclusion. First, Allred consistently remembered the meeting at Denny's in which he was hired by Vaughn. He also was consistent in his testimony that he believed Vaughn had workers' compensation insurance until Vaughn told him otherwise after the accident. If Allred had signed the lease agreement before the accident, he may have believed he needed to have workers' compensation coverage. However, as he also stated, he had never worked for anyone (prior to employment by Vaughn) that did not have this coverage.


Moreover, Allred also remembered several details of the day he went to Vaughn's house and signed the lease agreement. Dotomain was asked but could not remember any details of the day Allred signed the document, despite the fat Allred was just one of only three or so drivers Vaughn had hired since 1986.


Finally, although Dotomain testified that Vaughn had all drivers sign this lease agreement when they hired on, neither Dotomain nor Vaughn explained why MacArthur was not required to sign one of the forms. Accordingly, we find the document was signed after MacArthur's accident, and it has no effect on liability for MacArthur's injuries.


Even assuming the lease was signed before the accident, we find it does not reflect the true status of the parties under the facts in this case. On the contrary, the evidence indicates Allred's status was that of an employee of Vaughn, and not that of an independent contractor. Vaughn supplied the truck for Allred, and authorized and paid for all repairs and maintenance. Clearly, these trucks have a substantial value. Further, Vaughn also had final authority over which loads were hauled by his company, despite Allred's participation in getting work for Vaughn's company. In addition, Allred's truck driving was a regular part of Vaughn's trucking business. Furthermore, Allred's services were continuous. the evidence also indicates at least some skill and experience was desired if not necessary, in the trucking business.


Vaughn also had ultimate control over hiring and firing of drivers. In the case of Wayne Thompson, Vaughn fired him and even required Allred to accompany him so Allred could drive Vaughn's truck off Thompson's property. In the case of MacArthur, Vaughn hired MacArthur, after Allred's assurance on MacArthur's driving record and ability. Further, based on the testimony of Allred and MacArthur, Vaughn negotiated with MacArthur over a salary with Allred acting as a sort of go-between over the phone.


Moreover, Allred believed all along that Vaughn was the boss and Allred was an employee of Vaughn. Since we have found the lease was signed after the accident, and was therefore an attempt to alter the employer/employee relationship between Vaughn and Allred, we find there is no valid contradicting testimony on Allred's belief that he was an employee of Vaughn. In any event, a preponderance of the evidence supports Allred's contention he was an employee.


Therefore, we conclude that Allred was an employee of Vaughn. Accordingly, he could not be an employer of MacArthur in this case. Allred was only acting at the direction and under the control of Vaughn when he received authority to hire MacArthur.


We find MacArthur's services in driving the truck were a regular part of Vaughn's business, and Vaughn exercised control and supervision over which truck and load MacArthur would drive and how far he would drive it. We also give deference to MacArthur's belief he was employed by Vaughn. this belief is supported by Allred's testimony, and there is no evidence to contradict it.


All the above factors support a finding MacArthur was an employee of Vaughn for workers' compensation purposes. Factors which support a finding MacArthur was not an employee include the fact MacArthur was being paid by the job and not an hourly or piece rate wage, and the fact MacArthur's employment appeared to be non-continuous in nature.


Nonetheless, we find the above evidence supporting employee status outweighs the evidence against employee status. Furthermore, we find the most important factor in determining MacArthur's status is whether he should be expected to carry his own accident burden. 8 AAC 45.890(3). Grothe v. Olafson, 659 P.2d 602, 606, n.10 (1983). Assuming MacArthur was hired for the limited purpose of driving the job on which he was injured, he should not be expected to shoulder the financial burden of paying for his services. Grothe, 659 P.2d at 606. The cost to MacArthur of insuring for workers' compensation liability would arguably exceed the payment he was to receive for his services.


On the contrary, Vaughn, who employed Allred on a continuous basis and MacArthur for at least the job on June 8, 1989, should have carried the financial burden of insuring his business for workers' compensation liability. We find, in this situation, Vaughn should be required to insure for workers' compensation liability.


Weighing all the above factors, we find the question of MacArthur's employment status a close one. Still, based on a preponderance of the evidence in the record, we conclude MacArthur was an employee of Vaughn, and Vaughn is liable for MacArthur's workers' compensation benefits.


III. Compensation, Attorney's Fees and Costs

Based on our conclusion MacArthur was an employee of Vaughn, we award MacArthur the workers' compensation benefits to which the parties stipulated a the hearing, and which are outlined above. However, we agree with the argument the three defendants made regarding the impairment rating provided by John Lapkass, M.D. Dr. Lapkass had never done a rating before, and he stated his rating could be entirely wrong. (Lapkass Dep. at 19). Dr. Lapkass even suggested that another rating be obtained. Therefore, we will allow Vaughn a reasonable time to obtain impairment rating under AS 23.30.095.


Regarding MacArthur's request for attorney's fees, we find Vaughn controverted MacArthur's claim, and MacArthur retained an attorney who successfully prosecuted his claim for workers' compensation benefits. Accordingly, we award minimum statutory fees under AS 23.30.145(a), as requested by MacArthur.


Moreover, we award MacArthur the reasonable costs, under AS 23.30.145(b), of prosecuting this action. We retain jurisdiction to resolve any subsequent disputes.


Because of statements by Vaughn indicating he may attempt to transfer his assets to avoid liability, we first note AS 23.30.255 states than an employer who fails to secure a required payment of workers' compensation "is guilty of a class B felony if the amount involved exceeds $25,000 . . . ." In addition, AS 23.30.255(b) states that an employer "who knowingly transfers, sells, encumbers, assigns, or in any manner disposes of, conceals, secretes, or destroys any property after one of the employer's employees has been injured within the scope of this chapter, with intent to avoid "payment of workers' compensation benefits," is guilty of a class B felony if the amount involved exceeds $25,000. . . ."


IV. Investigation Under AS 23.30.075

AS 23.30.075(b) states that "[i]f an employer fails to insure and keep insured employees subject to this chapter or fails to obtain a certificate of self-insurance from the board, upon conviction, the court shall impose a fine of $10,000 and may impose a sentence of imprisonment for not more than one year." The record indicates Vaughn was an uninsured employer. It is unknown if he is still in the trucking business. In any case, we refer this matter to the attorney general's office for further investigation and possible criminal prosecution pursuant to AS 23.30.075(b).


ORDER

1. Robert Vaughn, doing business as North Country Transport and Midnight Sun Leasing, shall pay MacArthur workers' compensation benefits, attorney's fees and costs in accordance with this decision.


2. This claim will be sent to the Reemployment Benefits Administrator (RBA) for a determination of eligibility for reemployment benefits.


3. This matter is referred to the attorney general's office for criminal investigation under AS 23.30.075.


Dated at Anchorage, Alaska, this 24th day of June, 1991.



ALASKA WORKERS' COMPENSATION BOARD



/s/ MR Torgerson



Mark R. Torgerson,



Designated Chairman



/s/ RL Whitbeck



Richard L. Whitbeck, Member



/s/ John H. Creed



John H. Creed, Member

MRT/jpc

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES
A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION
I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Donald M. MacArthur, Jr., applicant; v. Robert Vaughn, d/b/a, Midnight sun Leasing or North Country Transport, employer; (uninsured) and Airland Transport, Inc., employer, and Fireman's Fund Insurance Co., insurer, and Richard Allred, (uninsured)/defendants; case no. 8932373; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 24th day of June, 1991.



Clerk

SNO/sno

�








     �Vaughn's deposition was taken but never transcribed.


     �There was no testimony on whether MacArthur may be hired for other driving jobs later. However, MacArthur was employed full�time elsewhere, and this job appears to have been temporary in nature.







