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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

DALE PETERSON,
)



)


Employee,
)
DECISION AND ORDER


  Respondent,
)



)
AWCB Case No. 9032973


v.
)



)
AWCB Decision No. 91-0187

CARR-GOTTSTEIN FOODS CO.,
)

(Self-Insured),
)
Filed with AWCB Anchorage



)
June 24, 1991


Employer,
)


  Petitioner.
)

                                                             )


This petition for approval of a compensation rate of $61.96 was submitted for decision on the written record.  On May 2, 1991 we issued a decision in which we requested additional information before we could make a final determination. (Dale Peterson v. Carr‑Gottstein Foods Company, AWCB No. 91‑(Unassigned Number), AWCB Case No. 9032973 (May 2, 1991) (Peterson I).


On May 16, 1991 we received a sworn affidavit, from adjuster Theresa Carpenter, regarding the requested information.  After giving Employee 10 days to respond, we closed the record on May 30, 1991 when we next met.


ISSUE


Under AS 23.30.175 and AS 23.30.220, should we approve Insurer's request to adjust Employee's temporary total disability (TTD) compensation rate to weekly rate of $61.96?


CASE SUMMARY

As noted in Peterson I, the record shows Employee sustained a knee contusion on December 2, 1991.  The only issue presented currently is the appropriate compensation rate for Employee, who has been served with all pleadings and documents but has not responded.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

In Peterson I, we explained why we would not approve Employer's requested compensation rate adjustment at that time:


Furthermore, Employer did not file an affidavit that it verified Employee's spendable weekly wage in accordance with AS 23.30.220. We have previously explained, via bulletins and previous decisions, the advantage of filing an affidavit to support a requested adjustment to an employee’s compensation rate.  Alsbrooks v. Northwend Foods, AWCB No. 90‑(unassigned), AWCB Case No. 9014‑098 (March 29, 1991); Dobmeier v. Sears Roebuck and Co., AWCB No. 90‑0278 (November 16, 1990).

Peterson I at 3.


We went on to explain that we may, but are not required, to rely on any document properly served on a party and filed into the hearing record.  However, we noted that in Alsbrook at 3, we stated:


Under the Administrative Procedure Act and our regulations, findings cannot be based solely on hearsay evidence which would be inadmissible over objection in a civil trial.  AS 44.62.460(d); 8 AAC 45.120(e). However, we are permitted to base findings on evidence presented in affidavits properly served on the opposing party.  The affidavit may (then) be treated as though the maker had testified orally at hearing.  AS 44.62.470(a) This matter is, after all, before us for a hearing even though limited to the written record.

Peterson I at 4.


Accordingly, we ordered Employer to submit an affidavit showing it verified the information necessary to make a compensation rate determination under AS 23.30.175 and AS 23.30.220, Employer, via Theresa Carpenter, has filed that information in a thorough sworn affidavit.  We find this affidavit valid in all respects, and we further find it provides sworn testimony on Employee's work and work history.  AS 23.30.220. Moreover, we note Employee did not object to this affidavit or file a request to cross‑examine Carpenter, the author of the affidavit.


The information in the affidavit indicates Employee did not work in the two years prior to the year of injury, that Employee did not work elsewhere prior to her work for Employer, and that according to the wage records kept: by Employer, her total. wages earned for Employer (all earned in 1990) were $1,773.75. Carpenter divided this total by the 26 weeks Employee worked to get an average weekly wage of $68.22, and a spendable weekly wage of $61.96. Under As 23.30.175 and AS 23.30.220, we find this evidence and this calculation appropriate for this claim, and we accordingly approve this rate as requested.


ORDER


Employer's petition is granted.  Employee's weekly compensation rate shall be $61.96.


Dated at Anchorage, Alaska this 24th day of June, 1991.



ALASKA WORKERS' COMPENSATION BOARD



/s/ MR Torgerson



Mark R. Torgerson,



Designated Chairman



/s/ RL Whitbeck Sr.



Richard L. Whitbeck, Member

MRT/mrt/jpc

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Dale Peterson, employee/applicant; v. Carr‑Gottstein Foods Co., employer; (self‑insured) insurer/defendants; Case No. 9032973; dated and filed in the office of Alaska Workers' Compensation Board in Anchorage, Alaska this 24th day of June, 1991.



Janet P. Carricaburu, Clerk
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