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RANDALL J. REYNOLDS,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 8406134


v.
)



)
AWCB Decision No. 91-0193

ARCO ALASKA, INC.,
)



)
Filed with AWCB Anchorage


Employer,
)
June 28, 1991



)


and
)



)

ALASKA PACIFIC ASSURANCE CO./INA,
)



)


Insurer,
)


  Defendants.
)

                                                             )


We heard this claim on May 31, 1991 in Anchorage.  Employee was present and represented by attorney Charles Coe. Employer was represented by attorney Timothy McKeever.  The record closed when the hearing concluded.


ISSUES

1. Should we adjust Employee's temporary total disability (TTD) compensation rate?


2. What is Employee's appropriate permanent partial disability (PPD) rating for his 1984 ankle injury?


3. Should we award Employee medical costs and transportation costs, and statutory attorney's fees and costs?


4. Should we deny Employee's request for an award of interest on TTD and PPD between August 5, 1988 and November 1990 because of Employee's failure to provide the documentation necessary for Employer to make the TTD and PPD calculation?


CASE SUMMARY

We issued the first decision and order in this matter in 1988. Reynolds v. Arco Alaska, Inc., AWCB No. 88‑0190 (July 21, 1988) (Reynolds I). In that decision, we found Employee's claim for benefits as a result of a March 24, 1984 injury compensable.  Employee's injury was a right ankle fracture sustained when he slipped and fell while returning to a job‑completion party after relieving himself outside in a wind chill of more than minus 60 degrees.


In Reynolds l, we denied and dismissed Employer's assertion that Employee was intoxicated, or that his claim should be barred for untimely notice of injury, laches or estoppel.  Further, we concluded Employee sustained an injury in the course and scope of his employment.


However, we did not decide the disputes over Employee's compensation rate or permanent partial disability (PPD) award.  First, we found we could not decide Employee's compensation rate because his earnings for 1982 had not been filed into the record.  We requested that the parties get these documents to us so we could decide the issue.


Secondly, we did not decide the amount of Employee's PPD award.  This calculation (for a scheduled injury under AS 23.30.190) could not be made without getting the TTD rate.  In addition, we found the ratings submitted deficient in certain respects, but we retained jurisdiction to set the proper rating.


Finally, we postponed setting the award of interest, attorney's fees and costs until we set the compensation rate and calculated the PPD award.  Although we awarded Employee medical costs, we ordered Employee to submit these costs to Employer.


Employer appealed our decision.  However, it was affirmed by the Alaska Superior Court.  Arco Alaska, Inc. v. Reynolds, 3 AN‑88‑8396 CI (June 26, 1990).


The record indicates that soon after we issued Reynolds I, Employer requested that Employee provide his 1982 earnings.  Employee did not provide this information until more than two years later.  On November 12, 1990, Employee's attorney Coe sent Employer's attorney McKeever Employee's W‑2 forms for 1982 and 1983, some medical bills and an American Medical Association (AMA) rating.


The parties were unable to reach agreement on an appropriate compensation rate, a PPD rating, and medical and transportation costs.  However, Employer paid Employee benefits based on its calculations of amounts due. (December 2, 1990 letter of McKeever to Coe).  We summarize below their arguments and supporting evidence regarding these issues.


First, the parties disagree on the TTD rate for the five week period Employee was disabled in 1984.  This period included four weeks between March 24, 1984 and April 20, 1984, and one week between July 20, 1984 and July 26, 1984.  Employee argues his 1982 and 1983 wages are not indicative of what he would earn in 1984.  Employer argues these wages are a fair approximation of Employee's earnings during his disability; therefore, its calculation under AS 23.30.220(a)(1) is proper.


As noted in Reynolds I, Employee was a lead construction engineer working on a construction project at Prudhoe Bay at the time of his injury.  His working status was entitled "professional term employee (PTE)," a status he had maintained with Employer since mid‑1983.


Employee's tax records indicate that (apparently because of his status as a PTE) he reported some of his tax earnings as self‑employment.  As such, he used internal Revenue Service form Schedule C in reporting these earnings.  Those wages earned as an employee (non‑PTE earning) were reported on the W‑2 form.  The parties have stipulated to the following earnings.


In 1982, Employee earned W‑2 earnings of $36,172.23. He did not report any self‑employment income.


In 1983, Employee earned $3,710.85 at Procon, Inc., and $18,784.10 at Procon International, Inc.  These figures, reflected on W‑2 forms, total $22,494.95. His PTE earnings with Arco, shown on a Schedule C form, indicate he had gross earnings of $43,552.00, a net profit of $24,909.00 and depreciation of $2,376.00 Net profit plus depreciation equals $27,285.00, This latter figure plus his W‑2 income indicates he earned $49,779.95 in 1983. In that year, he also leased his Texas farm to his father‑in‑law for $8,556.00. The farm sustained a net tax loss of  $15,737.


In 1984 (the year of injury), Employee earned W‑2 income of $14,876.60. He also earned Arco PTE income of $31,927.00 (net profit of $28,261.00 plus $3,666.00 depreciation).  His farm lease income in 1984 was $7,500.00, and the farm had a tax loss of $16,869.00.


Employee's 1985 and 1986 earnings are also in the record.  In 1985 he had W‑2 earnings of $31,439.00, and in 1986 he had W‑2 earnings of $66,149.82. He did not report any self‑employment income in those years.


At the time of his injury, Employee was paid $355.00 per day for each day he worked as a PTE.  He worked 17 days on and then had 11 days off. (Reynolds Dep. at 17).  After his March 24, 1984 injury, Employee was off for four weeks.  He then returned to work until June 1, 1984 when the project ended. (Reynolds I at 2). He was laid off at that time. (Employee Dep. at 81‑82).


Employee's walking cast was removed on June 1, 1984.  He did not return to work until September 4, 1984 when he started with VECO, Inc. as a superintendent.  He did not feel he could work then, but he admitted he could probably do his job on crutches if he had to.  We concluded he was not disabled for the June to September 1984 period except for one week in July when he had outpatient surgery on his ankle. Reynolds I at 7.


Regarding possible employment during this period, we noted in Reynolds I at 7: "Employee also mentioned a number of jobs, particularly one in Portland which was apparently available in June 1984.  However, Employee did not work during the summer of 1984 and he indicated he could have worked in Portland had he not had this injury."


Employee was unable to recall the specific wages for the Portland job, but he testified "it was a somewhat [sic] reduction in pay from North Slope pay.  You didn't get‑‑you didn't get North Slope pay at a fab. yard in the Lower 48." (Reynolds I Hearing Transcript at 108).  Employee also testified he would have been "capable" of performing the Portland job had he not been injured. (Transcript at 110).


The parties' second dispute is over the appropriate PPD rating.  Employee's rating was performed by Roy Lee, M.D., a Texas general practitioner.  In Reynolds I, we rejected Dr. Lee's 20 percent impairment rating because the doctor based the rating on the Texas workers' compensation statutes. (Reynolds I at 10).


Subsequently, Dr. Lee revised his estimate downward.  In an undated letter filed June 1, 1989, the doctor indicated he reexamined Employee and rated his right lower extremity using the American Medical Association (AMA) Guides. In his letter, Dr. Lee stated he placed Employee's right foot "in the natural position," and "Dorsi‑Plantar‑Flexsion [sic] was determined by using the point of significantly painful limitation of motion." The doctor recorded the following results: ankle dorsiflexion was 13 degrees for a 1.8 percent impairment; plantar flexion was 25 degrees for 5.5 percent impairment; sub‑talar inversion was 25 degrees for 1.0 percent; and sub‑talar inversion was 15 degrees for 1.0 percent.  Dr. Lee then gave a total impairment impairment of 9.0 percent.


Employer's rating was performed by Christopher Reynolds (no relation to Employee), M.D., a Texas orthopedic surgeon.  Dr. Reynolds gave a 6.4 or 6.5 percent rating which he based on the American Academy of Orthopedic Surgeon's (AAOS) manual for Evaluating Physical Impairment.  However, we also rejected Dr. Reynolds' rating because he failed to explain why he did not use the AMA Guides.


In his post‑hearing deposition, Dr. Reynolds felt Employee's impairment would be less under the AMA Guides than the 6.4 percent rating under the AAOS Manual.  Dr. Reynolds later estimated Employee's rating under the AMA Guides would be approximately five percent. (Dr.  Reynolds January 24, 1989 affidavit.) He explained that he usually rates patients under the AAOS Manual because he is more familiar with it than with the AMA Guides, and he asserted orthopedic surgeons generally use the AAOS Manual more often. (Dr. Reynolds Dep. at 18, 24‑25).


The parties also dispute whether Employee should be paid additional medical and transportation costs.  On November 15, 1990 Employee filed a "Notice of Intent to Rely" containing several billings for medical bills.  Some of these billings were illegible.  At hearing, Employee submitted a summary of medical expenses. (Hearing Exhibit 1).  The summary indicates Employee has paid $779.74 out‑of‑pocket.  Employer argues it has paid all bills due, and it asserts Employee has failed to provide medical reports to justify payment of some bills, particularly billings by a Dr. Cates and a Dr. Foxcroft.


Regarding transportation costs, the record indicates Employer paid Employee $80.00 per diem, $89.42 for car rental and $49.00 for mileage from his home to Austin to catch a plane and attend the Alaska hearing.  On the airplane cost, Employer requested, several times, a receipt for the airline ticket.  In response, Employee had only provided his boarding pass.  Employee had requested a cost of $1,286.66 but failed to provide Employer with the receipt.  At the May 31, 1991 hearing, Employee acknowledged he used a frequent flier coupon to get his ticket to attend the 1988 hearing. He stated the above cost is a figure he received from American Airlines on what it would have cost him had he paid the bill.  Employer asserted it was unfairly surprised by this testimony, and the testimony should not be allowed.  Further, Employer asserts Employee waived his right to reimbursement of the airfare by failing to provide the information in a timely manner.


Finally, Employee requests interest on the benefits paid.  Employer argues it paid interest from the date Employee became disabled until August 5, 1988, the date it requested information on on Employee's 1982 earnings which it: needed to calculate Employee's TTD and PPD awards.  Employer asserts it should not have to pay interest between the date it requested the information (August 5, 1988) and the date Employee provided the information  (November 12, 1990).  It argues:


Responsibility for the failure to provide the information rests entirely with the employee and his counsel . . . . Forcing the employer to pay interest incurred solely because the employee and his attorney failed to provide necessary documentation places an unfair burden on the employer. It causes the employer to pay more than it should have had to pay.

(Employer Hearing Brief at 12‑13).


Employee contends the reason he did not provide the W‑2 information is because of the appeal of this matter which was pending in the Alaska Superior Court.  We note the superior court's decision was issued June 26, 1990.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. TTD Compensation Rate

The first issue for decision is the proper TTD rate for the five weeks of disability in 1984.  At the time of Employee's 1984 injury, AS 23.30.220 read, in pertinent part, as follows:


DETERMINATION OF SPENDABLE WEEKLY WAGE. (a) The spendable weekly wage of an injured employee at the time of an injury is the basis for computing compensation.  It is the employee's gross weekly earnings minus payroll tax deductions.  The gross weekly earnings shall be calculated as follows:


(1) The gross weekly earnings are computed by dividing by 100 the gross earnings of the employee in the two calendar years immediately preceding  the injury.


(2) If the board determines that the gross weekly earnings at the time of the injury cannot be fairly calculated under (1) of this subsection, the board may determine the employee's gross weekly earnings for calculating compensation by considering the nature of the employee's work and work history.


Our Supreme Court has decided several cases recently that give guidance on when it is proper to use subsection (1) instead of subsection (2) and vice versa, These cases interpreted §220 as it existed before the 1983 amendment that resulted in the statute's present wording.  Nonetheless, we have consistently applied these cases when asked to decide compensation rate issues under the post‑1983 statute.* See e.g., Bufton v. Conam Alaska, AWCB No. 87‑0163 (July 24, 1987), See also Phillips v.  Nabors Alaska Drilling, 740 P.2d 457, 460 n.7 (Alaska 1987).


In Johnson v. RCA‑OMS, Inc., 681 P.2d 903, 907 (Alaska 1984), the court held that the worker's wages at the time of injury should be used when the disparity between those wages and the wages obtained under the historical earnings formula is so substantial that the latter wages do not fairly reflect the worker's wage‑earning capacity.


In Deuser v. State, 697 P.2d 647, 648‑650 (Alaska 1985), the court expanded upon its holding in Johnson.  In Deuser the court determined that the difference between the worker's wages at the time of injury and his wages under the formula based on historical earnings was substantial The court held that the wages at the time of injury should have been used because evidence was presented that showed these wages would have continued during the period of disability.  Id. at 649, 650.


Finally, in State v. Gronroos, 697 P.2d 1047 (Alaska 1985), the court expanded on its decisions in both Johnson and Deuser.  The Gronroos court noted that "(i)t is entirely reasonable to focus upon the probable future earnings during the period into which disability extends when the injured employee seeks temporary disability compensation." Id. at 1049 (citation omitted).  See also Brunke v. Rogers and Babler, 714 P.2d 795 (Alaska, 1986).  By focusing on the likelihood that wages being earned at the time of injury will continue into the period of disability, the Board is, in effect, deciding whether the wages at the time of injury "fairly" reflect the wage‑loss the injured worker will be suffering.


In Taylor v. Pacific Erectors, Inc., AWCB No. 85‑0335 (November 27, 1985) we found the Johnson, Deuser, and Gronroos holdings meld into the following analytical framework.  First, we must compare the employee's historical wages as calculated under subsection 220(a)(1) with his wages at the time of injury as reflected by his actual earnings at that time.  Second, we must determine whether the difference, if any, between these two wage figures is substantial.  Third, if the difference is substantial, we must determine whether the wages being earned at the time of injury would continue into the period of disability.  Finally, if the wages are likely to continue, we must determine the employee's gross weekly earnings by considering the nature of his work and work history.


The years used to determine Employee's spendable weekly wage under AS 23.30.220(a)(1) were 1982 and 1983.  Of course, the year of his injury was 1984.  As indicated in our case summary, Employee had both wage earnings and self‑employment earnings in 1983 and 1984.


In Pioneer Construction v. Conlon, 780 P.2d 995 (Alaska 1989), the Alaska Supreme Court reviewed our traditional treatment of self‑employment earnings for the purpose of setting an injured employee's compensation rate.  The court in Conlon discussed Gurth v. Cummins Masonry, AWCB No. 8200292 (December 19, 1982), the board decision and order which announced how we would treat self‑employment earnings for section 220 purposes.


The controversy in Conlon focused on the method we used to calculate self‑employment earnings. In this calculation, we subtract, from an employee's gross self‑employment earnings, all the so‑called out‑of‑pocket expenses except depreciation.  The figure remaining is added to any wages earned as an employee working for someone else.


The court: in Conlon found our method reasonable. It stated:


The Board has considerable discretion when determining the claimant's wage earning capacity.  AS 23.30.2101 Vanney v. Alaska Packers Ass'n, 12 Alaska 284, 290 (1949) (interpreting predecessor to AS 23.30.210 with similar language). Broad discretion is also granted the Board in determining the claimant's spendable weekly wage under AS 23.30.220(a)(2). Phillips v. Nabors Alaska Drilling Inc. 740 P.2d 457, 460 n. 7 (Alaska 1987). Given the Board's discretion in this area, we believe the Board's treatment of depreciation is reasonable.

780 P.2d at 998.


To determine Employee's spendable weekly wage under AS 23.30.220(a)(1), we must use Employee's earnings in 1982 and 1983. using the figures noted in our case summary and the calculation affirmed in Conlon, we find Employee had W‑2 wages only in 1982, and these wages total $36,172.23, and in 1983 Employee had W‑2 wages of $22,494.95 and self‑employment income of $27,285.00, for total 1983 earnings of $49,779.95. Therefore, Employee's gross earnings for 1982 and 1983 are $85,952.18; his gross weekly earnings are $859.52 ($85,952.18 divided by 100).


In Conlon, the supreme court held that when part of an injured worker's earnings are from self‑employment, the appropriate self‑employment social security tax rate must be used in calculating payroll tax deductions. 780 P.2d at 999, citing to 26 U.S.C. section 1401(a).  Employer shall calculate Employee's compensation rate in accordance with the court's mandate in Conlon.  We retain jurisdiction to resolve subsequent disputes.


Employee argues he should be awarded the maximum weekly compensation rate for 1984, $1080.00. He argues that he was "guaranteed" to work during the month he was disabled, that his wages during that month should be calculated based on a weekly wage of $2500.00, and that under the court's analysis in Brunke, he is entitled to the above maximum because this is a "closed period" case.


In Brunke, the court emphasized its holding in Gronroos, that is, that "[i]t is entirely reasonable to focus upon probable future earnings during the period into which disability extends when the injured employee seeks temporary disability compensation." 714 P.2d at 800 (emphasis in original).  Employee seems to argue that we should set a TTD rate based solely on the wages he would have earned in the five weeks he was disabled.


We find that if we applied Employee's argument to the facts of this case, it would not result in a "fair approximation of a claimant's probable future earnings capacity during the period . . . benefits are to be paid." Deuser, 697 P.3d. 647, 649 (Alaska 1985) (citation omitted). We find the following analysis from Conlon more appropriate for this case:


However, earning capacity and post‑injury earnings are not synonymous. 2 A. Larson, The Law of Workmen's Compensation section 57.21, 10‑91 to 10‑92 (1986).  Actual post‑injury earnings raise a presumption of actual earning capacity; the presumption, may be rebutted with "evidence showing an unreliable indicator of earnings Capacity." Hewing v. Peter Kiewit & Sons, 586 P.2d 182, 186 (Alaska 1978) (citations omitted); Larson, section 57.21(d) at 10‑113 to 10‑125.  Actual post‑injury earnings may be an unreliable indicator of earning capacity, especially where they are of a temporary or unpredictable character.  Larson, section 57.21(d) at 10‑126.

Conlon, 780 P.2d at 997.


Here, we find Employee's earning history between 1982 and 1986 is evidence rebutting the presumption that post‑injury earnings are appropriate to set the TTD rate.  His annual earnings in these years range between a $31,439.00 and 66,149.82, a difference of more than 100 percent.  We find his wage history shows post-injury earnings are an unreliable indicator of earning capacity because of both their temporary and unpredictable character.


We believe it is more appropriate to set Employee's wages based on annual income as opposed to income earned in a four‑ or five‑week period.  We find it would be too speculative and skew unreasonably his probable future earnings were we to base his compensation rate on his earnings in such a short Period.


We find it more appropriate, pursuant to the Taylor analysis, to compare his average earnings in 1982 and 1983 with his annual earnings in 1984, the year of his injury.  His 1982 and 1983 earnings average $42,976.09 ($85,952.18 divided by 2).  His 1984 gross earnings were $46,803.60. The difference between these two figures is less than 10 percent.  Under our analysis in Taylor, we find this figure is insubstantial.  Furthermore, his five‑year average of earnings is $46,068.83, similar in amount to the above averages.  Based on the above cases and analysis, we conclude his wages and self‑employment earnings in 1982 and 1983 are a fair approximation of his probable future earnings.  Accordingly, his compensation rate is set at a weekly rate of $502.15. Employee's request for an increase in this rate is denied and dismissed.


Obviously, we have not included Employee's income from his farm lease to his father‑in‑law.  We characterize this income more in the nature of investment income, passively earned by Employee, and unrelated to any employment endeavor; that is, this income was unrelated to a self‑employment business or a business involving an employer‑employee relationship.  Moreover, it is not "periodic payments by an employer to an employee for employment . . ." as "gross earnings" were defined in AS 23.30.265(32) in 1984.

II. Permanent Partial Disability Award

AS 23.30.095(j), in effect in 1984, stated: "The board shall adopt and use a schedule for determining the existence and degree of permanent impairment consistent with the American Medical Association Guide to the Evaluation of Permanent impairment. Under 8 AAC 45.122(a), when the examiner determines a rating cannot be determined under the AMA Guides, then he may use the AAOS Manual.


We have reviewed the evidence submitted on the PPD dispute, and we have considered the arguments of the parties.  We find the report and rating of Employee's lower extremity by Dr. Reynolds more appropriate in this instance.  Dr. Reynolds is an orthopedic surgeon, specializing in matters such as impairment ratings.  His deposition indicates he has performed a substantial number of these ratings.  On the contrary, Dr. Lee is a general practitioner, unspecialized in orthopedics.


In addition, Dr. Reynolds provided a comprehensive explanation as to how he arrived at his rating.  He also explained why he did not use the AMA Guides initially, but he later provided a rating anyway.  Dr. Lee, on the other hand, provided only a brief explanation of his rating.


On these bases, we conclude Dr. Reynolds' 6.4 percent rating is the more accurate of the ratings.  Because Dr. Reynolds was persuasive in his contention the AAOS rating was more fair than the AMA rating, we award PPD benefits at the 6.4 percent rating rather than the 5.0 percent rating under the AMA Guides.  We note Employer has already paid PPD benefits based on the 6.4 percent rating.  Employee does not dispute the amount awarded ($7,969.12).

III.  Medical Costs

Medical costs are payable for all treatment and diagnosis related to Employee's injury.  AS 23.30.095. However, physicians providing treatment must provide notice of the injury and treatment.  AS 23.30.095(c) (in effect in 1984).  The treatment or service must be on a "substantially complete form 07‑6102 within 14 days after each treatment or service." 8 AAC 45.086(a). Moreover, 8 AAC 45.086(b) states; "The board will, in its discretion, deny a provider's claim of payment for medical or dental services if the provider fails to comply with this section."


After taking over two years to provide any documentation at all on the medical bills requested by Employee, the information submitted by Employee is still not in compliance with the requirements of our statute and regulations.  No form 07‑6102s or narrative reports have been filed on the physicians' bills requested, and we find insubstantial evidence on which to award the prescription bills because there is no foundation for making an award.


Employee's only excuse that we recall is that he could not get the medical reports and the wage information to Employer because of the pending superior court review.  We see no relationship between this appeal and the need to provide documentation. We cannot imagine how the appeal could have prevented Employee from collecting the documentation.  Employer is "on the clock" for paying benefits under our 1988 award.  Our statutes require it to pay benefits awarded within 14 days of our decision.  Employer made reasonable requests to get documentation of the medical bills.  Employee stalled, for whatever reason.


In any case, we find this delay, along with the failure to comply with the above statute and regulations is unreasonable.  Accordingly, we deny and dismiss Employee's claim for the medical benefits listed on Hearing Exhibit One.

IV. Transportation Costs

Employee requests actual costs for attending the 1988 hearing.  As noted in our case summary, Employer paid one day per diem, car rental and mileage.  Employer also repeatedly requested a receipt for Employee's airplane ticket.


We find the costs paid by Employer are appropriate.  Regarding the airline ticket, we again note Employee delayed for an inexplicably long time in telling Employer he used his frequent flier mileage to get a free ticket to the 1988 hearing.


Employer argues we should not award the plane ticket because it was free and because of the delay.  Although its arguments are persuasive, we find Employee should he awarded for his plane ticket to the hearing.  His decision in cashing in frequent flier mileage was optional.  He should not he punished for using that choice instead of paying, and it should not be a factor in deciding whether he gets reimbursed.  Therefore, we award the reasonable cost to attend the hearing.


However, the figure presented by Employee sounded unduly high.  We will only award the round trip cost for a supersaver ticket the day before the hearing.  Because he failed to alert Employer to his mode of travel and his method of attempting to get reimbursed, Employer did not have the opportunity to determine the accuracy of the airplane cost presented by Employee at hearing.  Employee shall recheck his cost and be sure it is a supersaver.  Further, he shall get a letter from the airline verifying the total cost is for a coach fare supersaver.  Employee shall send this information to Employ" within 14 days of this decision.  We will view critically any further delays in getting this information to Employer.  We reserve jurisdiction to decide any disputes which may erupt.

V. Interest

Employee requests interest from August 5, 1988 to the present on PPD and TTD benefits paid by Employer in December 1990.  Employer argues it should only have to pay interest, on benefits awarded in our 1988 decision, up to August 5, 1988 when it requested Employee provide the information necessary to complete the TTD and PPD calculations.


The seminal case on awards of interest in workers' compensation settings is Land and Marine Rental Co. v. Rawls, 686 P.2d 1187 (Alaska 1984).  In Rawls, the Alaska Supreme Court recognized the time value of money.  The court recognized "the economic fact that money awarded for any reason is worth less the later it is received." Rawls, 686 P.2d at 1191, In essence, the court found interest awardable because of the loss of use of money. Id. See also Houston Contracting, Inc. v. Phillips, Supreme Court, No. 3693, ___ P.2d ___ (Alaska, May 31, 1991).  There the employee waited eight years after the injury in requesting a compensation rate change.  Still, the court awarded interest in that case.


Although Employer's argument has some emotional appeal, and although we find Employee's justification thin regarding his delay in providing earnings information, we still find that Employee should be paid interest up to the time of payment of the actual TTD and PPD awards.  During the two‑year period from August 1988 until November 1990, Employer had use of Employee's award monies, and Employee lost the use of this money.  Employer had the time value of the money, and Employee was denied this value.


Moreover, Employer could have requested that we order Employee to provide this information.  In retrospect, this would have been an advisable order on our part.


Accordingly, we conclude Employer shall pay Employee interest from August 5, 1988 until the TTD and PPD awards were paid in November 1990.  This interest shall be at the statutory rate of 10.5 percent.


Employee also requested statutory attorney's fees.  However, his attorney has already been paid attorney's fees at the statutory rate for the compensation (TTD and PPD) paid by Employer. Therefore, no further attorney's fees are due.


ORDER

1. Employee's temporary total disability compensation rate shall be calculated in accordance with this decision.  We retain jurisdiction to resolve subsequent disputes.


2. Employee's permanent partial disability award shall be $7,969.12, based on an impairment rating of 6.4 percent of the right lower extremity.


3. Employee's claim for medical expenses is denied.


4. Employer shall pay Employee's claim for transportation costs to attend the hearing, in accordance with section "IV" of this decision. We retain jurisdiction to resolve future disputes.  Employee's other requests for costs to attend the hearing are denied and dismissed. 


5. Employer shall pay interest in accordance with this decision. 


6. Employee's claim for additional attorney's fees is denied.


Dated at Anchorage, Alaska, this 28th day of June, 1991.



ALASKA WORKERS' COMPENSATION BOARD



/s/ MR Torgerson



Mark R. Torgerson,



Designated Chairman



/s/ John H. Creed



John H. Creed, Member

MRT:fm

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Randall J. Reynolds, employee/applicant; v. Arco Alaska, Inc., employer; and Alaska Pacific Assurance Co./INA, insurer/defendants; Case No. 8406134, dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 28th day of June, 1991.



Clerk

SNO

�








     *The wording of pre�1983 subsection 220 and post�1983 subsection 220 are not the same; however, the underlying concept of both statutes is similar.  Pre�1983 subsection 220(2) and post�1983 subsection 220(a)(1) are both premised on the worker's historical earnings.  Likewise, pre�1983 subsection 220(3) and post�1983 subsection 220(a)(2) both provide alternate means to determine the wages when historical earnings do not fairly reflect the worker's wage�loss.










