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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

GIRMAI G. MEDHANE,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 8901934


v.
)



)
AWCB Decision No. 91-0194

UNISEA, INC.,
)



)
Filed with AWCB Anchorage


Employer,
)
July 3, 1991



)


and
)



)

WAUSAU INSURANCE COS.,
)



)


Insurer,
)


  Defendants.
)

                                                             )


We heard this matter in Anchorage, Alaska on June 13, 1991.  Attorney William Decker represented the employee.  Attorney Robert J. McLaughlin represented the employer and its insurer.  The record closed at the end of the hearing.


The employee worked in a crab processing plant for the employer.  On January 24, 1989 the employee experienced asthma when exposed to the by‑products of crab processing.  On February 10, 1989 he notified the employer of the onset of the lung injury or disease involving asthma.  The employee first requested an evaluation of his entitlement to reemployment benefits on May 15, 1990, after the 90‑day period specified by AS 23.30.041(c).


The Reemployment Benefits Administrator wrote the parties an December 12, 1990.  In the letter, he notified them of his determination that the employee had no unusual and extenuating circumstance excusing the failure to timely request an evaluation of eligibility for reemployment benefits.  The letter concluded: "My determination may be appealed to the Board for review under AS 23.30.110 in 10 days from the date you receive this notice." A copy of the letter was mailed to the employee's attorney.  The employee did not seek review of the RBA’s determination until he filed an application for adjustment of claim on February 1, 1991.


ISSUES
I. Whether we may properly consider the employee's untimely request for review.

2. If so, whether the Administrator's determination should be upheld on review.


FINDINGS OF FACT AND CONCLUSIONS OF LAW


AS 23.30.041(c) provides in part:


If an employee suffers a compensable injury that may permanently preclude an employee's return to the employee's occupation at the time of injury, the employee or employer may request an eligibility evaluation for reemployment benefits.  The employee shall request an eligibility evaluation within 90 days after the employee gives the employer notice of injury unless the administrator determines the employee has an unusual and extenuating circumstance that prevents the employee from making a timely request.


In a previous decision and order, we concluded that we have inherent authority (under AS 23.30.110) to review the RBA’s determination of whether an unusual and extenuating circumstance prevented a timely eligibility request.  Light v. Sealaska Corp., AWCB No. 89‑0210 (August 16, 1989).  We have also concluded that the determination reviewed should be upheld absent an abuse of discretion by the RBA.  Light; Wyrick v. Earth Movers of Fairbanks, AWCB No. 91‑0126 (May 1, 1991).  Neither decision addressed the period during which a request for such review may be timely made.


We agree with, and follow, those decisions.  We can discern no reasonable justification for differentiating between review performed under the express authority of AS 23.30.041(d) and similar review performed under the inherent authority of AS 23.30.110(a). Additionally, we believe the adoption of different procedures would be inefficient and likely cause a degree of unnecessary administrative inconvenience.  Consequently, we conclude that the 10‑day period for requesting review under AS 23.30.041(d) should be adopted here as well.


The employee requested review of the RBA's determination by filing an application for adjustment of claim on February 1, 1991.  The RBA wrote the employee on January 23, 1991 stating:


I spoke with your attorney the other day on the telephone.  Apparently, you recently moved and your attorney said that you did not get a chance to appeal the decision regarding your entitlement to an eligibility evaluation. I have decided to send you another copy of my December 12, 1990 letter and a form to fill out if you want to appeal the decision.  You must file the written appeal within 10 days of your receipt of this letter.

Copies of the letter were sent to the employee's attorney and the insurer.


We disagree with the actions taken by the RBA in this regard.  We find no provision in AS 23.30.041 giving the RBA any authority over questions relating to the possibility of our review of his determinations.  While free to send an additional copy of his determination to the employee, and to discuss procedures for obtaining review, we conclude the RBA cannot exert any control over our decision to review (or decline to review) the determination.


Examining the employee' s claim file, we find the employee authorized an attorney to represent him in his claim on July 9, 1989.  Our Juneau office received formal written notice of that authorization on June 8, 1990.  Correspondence received in our office, from May 15, 1990 on, indicates the employee s attorney began his representation prior to June 8, 1990 and continued to represent him on his claim through our present hearing.


We find the RBA's December 12, 1990 determination letter was sent to the employee's attorney' s office.  While the employee's personal copy of the letter was allegedly not forwarded from the home address he had recently vacated, there is no contention that the copy sent to his attorney's office was not received.


The employee argues that since he did not receive the RBA's original determination letter, his failure to request review of the determination within 10 days should be excused.  That argument relies implicitly on the contention that only actual receipt, rather than proper service on the last known address, may trigger the 10‑day limitation.  Even if that is the case, however, in this instance the employee's counsel actually received a copy of the determination letter.


Where an employee is represented by counsel, we believe it appropriate to focus on whether counsel received notice of the determination.  It is counsel's responsibility to insure the client's rights are protected.  We find the employee's counsel, despite having received the determination letter stating review must be sought, within 10 days, did not request review in the allotted time. Even assuming untimeliness may be excused in some instances, we, find no basis for excusing the failure.  We conclude, therefore, that the request filed by the employee an February 1, 1991 was untimely.


Since the application for adjustment of claim seeking review was not timely filed, we conclude it should be denied and dismissed.  Carrizales v. Quality Fabrication, Inc., AWCB No. 910101 (April 12, 1991) (untimely insurer petition for review denied and dismissed.) Having reached that conclusion, we do not address the question of whether the RBA abused his discretion in determining an absence of any unusual and extenuating circumstance excusing the employee's initial failure to request a reemployment benefits eligibility evaluation in a timely fashion.


ORDER

The employee's untimely application for review of the Reemployment Benefits Administrator's determination of December 12, 1990 is denied and dismissed.


Dated at Anchorage, Alaska this 3rd day of July, 1991.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Paul F. Lisankie 



Paul F. Lisankie,



Designated Chairman



 /s/ HM Lawlor 



Harriet M. Lawlor, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Girmai Medhane, employee/applicant; v. Unisea, Inc., employer; and Wausau Insurance Cos., insurer/defendants; Case No. 8901934; dated and filed in the office of the Alaska Workers' compensation Board in Anchorage, Alaska, this 3rd day of July, 1991.



Dwayne Townes,Clerk
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