
[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

WILLIAM M. THOMAS,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 8807372


v.
)



)
AWCB Decision No. 91-0221

VECO, INC.,

)



)
Filed with AWCB Fairbanks


Employer,
)
August 20, 1991



)


and
)



)

ALASKA NATIONAL INSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)

                                                             )


This petition to compel a response to expert witness interrogatories, and attorney fees and costs was heard at Fairbanks, Alaska on August 13, 1991.  The employee was represented by attorney Chancy Croft; attorney Robert McLaughlin represented the petitioners.  The record closed at the end of the hearing.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.115 provides that the testimony of a witness in a proceeding before the board may be taken by deposition or interrogatories according to the rules of civil procedure.  Civil Rule 26(b)(4) provides for expert witness interrogatories, which were propounded on the employee's expert in this case.  His deposition had been taken previously.  The interrogatories were asked and answered as follows:


Interrogatory No. 1: Please identify each person you intend to call as an expert witness at the hearing in this matter.


Response: My attorney's office intends to call my primary treating physician, Dr. Richard Jany, as an expert witness at my hearing.  For additional information regarding witnesses, please contact my attorney, Chancy Croft.


Interrogatory No. 2: Please identify each person whose expert opinion you intend to rely upon at the hearing in this matter.


Response: At the hearing, my attorney will rely on the expert opinion of  my  primary treating physician, Dr. Richard Jany.  Please contact my attorney, Chancy Croft, for further information regarding witnesses.


Interrogatory No. 3: With respect to each person identified in Interrogatories Nos. 1 and 2 above, please state the subject matter on which each expert will testify.


Response: Please refer to the deposition of Dr. Jany.  It is anticipated that  Dr. Jany will testify regarding the subjects he addressed during his deposition.  For further information about the subject matter to be addressed by other prospective witnesses, please contact my attorney, Chancy Croft.


Interrogatory No. 4.  With respect to each person identified above, please state the substance of the facts and opinions to which the expert is expected to testify.


Response: Please see response to interrogatory number 3.


Interrogatory No. 5.  With respect to each person identified above, please provide a summary of the grounds for each opinion held by each expert witness.


Response: Please see response to interrogatory number 3.


At hearing, it was apparent the petitioners primarily objected to the lack of clarity in response to the last three questions.  The employee's attorney Croft stated he could provide no detail beyond that already included in Dr. Jany's deposition.  We instructed Mr. Croft to contact Dr. Jany to gain the information necessary to answer the last three questions.


Specifically, we directed Mr. Croft, in response to question three, to list the general topics about which Dr. Jany would testify.  He thought the topics generally would include: 1) the employee's condition; 2) the treatment of the condition; 3) the relation of the condition to the employment; and 4) his projection about the employee's return to work.  Regarding questions four and five, we directed Mr. Croft to specifically list Dr. Jany's opinions about each of the four topics listed above, and list the facts and other grounds which serve as the basis of his opinions on the topics listed above.


A hearing on the merits of this case is scheduled for September 24, 1991.  Accordingly, as discussed at the hearing, we direct that answers to the above interrogatories be served within ten days from this decision.


The petitioners also seek attorney fees and costs for bringing this petition in accordance with CR 37(a)(4). We exercise our discretion and deny this request.  At the prehearing, legal assistant April Moore of Attorney Croft’s office offered to provide additional detail as requested.  Attorney McLaughlin apparently was dissatisfied with her lack of authority to settle the case and told her to "get the hell out" until she has authority.  In short, this case has developed an acrimonious tenor which reflects poorly on both parties.  We intend to reward neither party for helping perpetuate a developing hostile climate.  We direct the parties to cooperate in the preparation of this case for hearing.


ORDER
1. The employee shall answer the propounded interrogatories within ten days of this decision as, outlined at the hearing and summarized above.

2. The petitioners' request for attorney fees and costs is denied and dismissed.


Dated at Fairbanks, Alaska this 20th day of August 1991.



ALASKA WORKERS' COMPENSATION BOARD



/s/ Fred G. Brown


Fred G. Brown,



Designated Chairman



/s/ Steve Thompson


Steve Thompson, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of William M. Thomas, employee/applicant; v. Veco, Inc., employer; and Alaska National Insurance Co., insurer/defendants; Case No.; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 20th day of August, 1991.



Marci L. Lynch,. Clerk
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