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RAYMOND D. TINDAL,
)



)


Employee,
)


  Petitioner,
)
DECISION AND ORDER



)


v.
)
AWCB Case Nos.
9006743



)

8321270

BUTLER AVIATION,
)

8326196



)

8702886


Employer,
)

8627050



)

8608834


and
)



)
AWCB Decision No. 91-0222

CIGNA COMPANIES,
)



)
Filed with AWCB Anchorage


Insurer,
)
August 20, 1991


  Respondents,
)



)


and
)



)

DYNAIR,

)



)


Employer,
)



)


and
)



)

NATIONAL UNION/AIAC,
)



)


Insurer,
)


  Petitioner,
)



)


and
)



)

ERA AVIATION CENTER,
)



)


Employer,
)



)


and
)



)

WAUSAU INSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)

                                                             )


On July 24, 1991, we heard two petitions to postpone the hearing which was scheduled for that day.  The employee, a petitioner, was represented by attorney Thomas L. Melaney.  Defendants and petitioners Dynair and its insurer National Union/AIAC (Dynair), were represented by attorney Tasha M, Porcello. Defendants opposing the petitions, Butler Aviation and its insurer CIGNA (Butler), were represented by attorney Theresa Hennemann.  Defendants ERA Aviation Center and its insurer Wausau Insurance Companies (ERA), were represented by attorney David Floerchinger.  After the parties argued  their positions, we orally joined Dynair and ERA as parties and granted the petitions postponing the hearing.  Butler requested that we issue a written decision and order supporting our oral decision granting the petitions.


PROCEDURAL BACKGROUND

On August 27, 1990, the employee filed an application for adjustment of claim requesting temporary total disability (TTD) benefits (dates unspecified), possible permanent partial disability (PPD) benefits, an eligibility evaluation for vocational rehabilitation, a review of a Rehabilitation Administrator's decision and attorney's fees and costs.  Butler filed an answer to the application on September 10, 1990.


The employee filed an affidavit of readiness for hearing on February 21, 1991.  Butler opposed this affidavit on March 1, 1991, because it said further discovery was necessary.  The employee filed an amended affidavit of readiness for hearing on March 8, 1991.  Butler opposed this affidavit on the same grounds it had opposed the first affidavit on March 18, 1991.


On April 12, 1991, the employee filed an amended application for adjustment of claim specifying that he claimed TTD benefits from January 25, 1991 through the present.


A prehearing conference was held on May 8, 1991, and the conference summary stated that the employee was going to file a new application for adjustment of claim against earlier employers and insurers and requested that those cases be combined with the Butler case.  There is no indication in our files that Butler objected to what was stated in the conference summary.


On June 18, 1991, Butler withdrew its opposition to the employee's affidavit of readiness for hearing filed on March 8, 1991.


On June 24, 1991, the employee filed a petition for consolidation to join Dynair and ERA as defendants and applications for adjustment of claim against both of those employers.  In his response to the notice of withdrawal of opposition to affidavit of readiness filed the same day, the employee stated: "Subsequent to the original filing of employee's affidavit of readiness, medical testimony has been discovered which could be construed to make these other employers responsible for employee's benefits."


On July 3, 1991, Butler filed an opposition to the petition for consolidation to join employers stating, in part: "Subjecting Butler Aviation to redoing all discovery pertinent to this claim plus any discovery that joined parties choose to conduct regarding new claims to which Butler Aviation is not a party is unduly prejudicial, particularly in light of the insubstantial evidence, if any, against Butler Aviation." The evidence referred to was the affidavit and deposition testimony of Louis Kralick, M.D., which had been taken on June 11, 1991.


On July 11, 1991, the employee filed a petition to postpone the hearing which had been set for July 25, 1991, and a reply to the opposition to his petition for consolidation.  The petition was supported by the employee's attorney's statements that because of other legal commitments he would be unable to prepare for, or possibly attend the hearing.  The reply stated, in essence, that at the May 8, 1991, prehearing conference the employee's attorney had indicated that he was considering adding additional parties to the case in light of Dr. Kralick's statements and because it took time to get injury reports from the board, he was delayed in submitting the applications for adjustment of claims against employee's former employers.


Butler filed an opposition to the petition to postpone the hearing date on July 16, 1991.  Butler claimed that the employee had not shown good cause for continuing the hearing as required by 8 AAC 45.074.* Butler also asserted that the hearing should be held because it had completed discovery and to join other parties who will want to engage in further discovery would result in .substantial additional costs.  Also on July 16, 1991, the employee filed medical summaries regarding Servair and ERA.


On July 17, 1991, Butler filed a hearing brief relating to whether the employee is entitled to TTD and PPD benefits, the questions to be addressed at the July 25, 1991 hearing.


On July 23, 1991, Dynair filed a petition to postpone the hearing date.  The basis for the petition was that DynAir first learned of the application for adjustment of claim by letter from the Workers' Compensation Board dated July 3, 1991 and its adjuster on July 8, 1991.  Further, counsel stated that she did not learn of the July 25, 1991 hearing until July 22, 1991.  Finally, Dynair argues that it will suffer irreparable harm if we should proceed with the hearing and reach a decision without allowing it an opportunity to actively participate.


On July 24, 1991, The day on which the hearing had been re‑scheduled to proceed, ERA filed an answer to the employee's application for adjustment of claim.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

Since the pleadings, as outlined above, indicate that a critical issue in this case involves the proper application of the "last injurious exposure" rule, there were two reasons for our decision on July 24, 1991 to grant the petitions to postpone the hearing and join Dynair, and ERA Aviation as defendants in this case.


First, AS 23.30.110(a) gives us the authority to "hear and determine all questions in respect to the claim.  AS 23.30.135 also provides, "the board may . . . conduct its hearing in the manner by which it may best ascertain the rights of the parties." We believe we can most efficiently and thoughtfully carry out this responsibility if all the evidence is before us at one time so that we can settle all differences between the parties at one time.  If we were to hear this case in a piecemeal fashion, as urged by Butler, we would be presented with different evidence at different times which would raise the distinct possibility of rendering inconsistent and, therefore, flawed decisions.  This, of course, is a position in which we do not want to place the parties or ourselves.


Second, AS 23.30.110(c) authorized us to continue a hearing for "good cause" and one aspect of "good cause," as specified in 8 AAC 45.074(a)(5), is "irreparable harm will result from a failure to grant the requested continuance." It is quite possible that if we would have heard only Butler's case and decided it in its favor, without the participation of the other employers, we would be seriously and unnecessarily jeopardizing the rights of those other employers.  Joining the other employers and allowing them the opportunity to ask questions of Dr. Kralick and present evidence of their own will protect their rights.


ORDER

The petitions to postpone the July 24, 1991 hearing and join Dynair, and ERA is granted.


Dated at Anchorage, Alaska, this 20th day of August, 1991.



ALASKA WORKERS' COMPENSATION BOARD



/s/ Russell E. Mulder 



Russell E. Mulder,



Designated Chairman



/s/ DW Richards



David W. Richards, Member

REM/fm

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Raymond D. Tindal, employee/petitioner; v. Butler Aviation, Dynair, Era Aviation Center, employers; and Cigna, National Union/AIAC, and Wausau Insurance, insurers/defendants; Case Nos. 9006743, 8321270, 8326196, 8321270, 8627050, 8608834, 8702886; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 20th day of August, 1991.



Clerk

SNO

�








     *Butler quoted 8 AAC 45.074(a)(5) as providing: "manifest injustice will result from a failure to grant the requested continuance." After October 28, 1988, when that regulation was repealed and readopted, 8 AAC 45.074(a) provided; "irreparable harm will result from a failure to grant the requested continuance."







