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DWIGHT SHERROD,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case Nos.
8101784


v.
)

8226915



)

MUNICIPALITY OF ANCHORAGE,
)
AWCB Decision No. 91-0234

WATER/SEWER REFUSE UTILITY,
)

(Self-Insured),
)
Filed with AWCB Anchorage



)
August 30, 1991


Employer,
)


  Defendant.
)

                                                             )


Employee's claim was heard at Anchorage, Alaska, on July 25, 1991.  Employee was represented by attorney William Soule, Attorney Allan Tesche represented Defendant.  At the conclusion of the oral hearing we requested that written arguments be filed, and the hearing was continued to permit the briefs to be filed.  The parties' briefs were received August 15, 1991, and the hearing record was complete.  The claim was ready for decision when we next met at Anchorage, Alaska on August 21, 1991.


ISSUES

Should we join Employee's private insurer, AEtna, in this claim to determine whether Employee's injuries are compensable and, if so, what already incurred medical expenses relate to his compensable injuries?


SUMMARY OF THE EVIDENCE AND ARGUMENTS

This case is before us again on remand by the Supreme Court.  In December 1987 we considered Employee's request that we enter an order regarding reimbursing AEtna for medical expenses for his work‑related injuries.  Employee requested that we join AEtna in the claim before us.


In our December 21, 1987, decision and order (D&O), we denied Employee's request. In that decision we stated:


In particular, the parties agreed that they would brief the issue of "whether Employee is entitled to entry of an order requiring the Municipality to reimburse the several health providers or AETNA for medical treatment provided to him after those providers were already reimbursed by AETNA on behalf of the City and the Public Employee Retirement System." The parties agreed that if Employee was unsuccessful on this legal issue "that no additional issues are 'ripe' for presentation to the Board at present."

Sherrod v. Municipality of Anchorage, AWCB Decision No. 87‑0335 at 3, (December 21, 1987).


We ruled that "we do not believe that a sufficient basis exists for the entry of an order on behalf of Employee requiring Defendants to reimburse the several health care providers or AETNA for medical treatment provided to Employee after those providers were reimbursed by AETNA." (Id. at 5).  We also ruled that "we do not believe that Employee is entitled to entry of an order requiring Defendant to reimburse AETNA for relevant medical expenses." (Id. at 6).  Finally we noted;


Employee is concerned that medical expenses will be incurred in the future which will not be paid by either Defendant or AETNA given the unresolved question of the work‑relatedness of various incidents and medical expenses . . . . [I]f Employee continues to desire a hearing on the work‑relatedness of these incidents and medical expenses then a hearing should be scheduled.

(Id. at 7 ‑ 8).


Employee appealed our decision to the Superior Court.  During the course of the oral argument, Employee's attorney stated, "[T]he fact that they may get their money back is irrelevant to whether or not my client is protected in his claim and gets his bills paid by the proper party. (Oral Argument Transcript, p. 12).  Later he argued:


I think that the Court should order that the board join Aetna. . . . At least the board's decision on the medical bills and whatnot, if it even has to come to that at this point, will be binding on them so Mr. Sherrod's not  left to worry for the next four or five years or whether that he's going to be sued or in someway tried to make pay these things back to Aetna.

(Id. at 24).


Judge Andrews asked Defendant: "To the extent that there is a lifetime maximum [under the AEtna coverage] to Mr. Sherrod, who looks like he may be someone who could probably use it up, wouldn't that be of some significance to him?." (Id. at 28).  Later the judge stated:


Well, certainly to the extent that the board would find that they're compensable injuries, then clearly Aetna cannot require waiver of Mr.‑‑ or require Mr. Sherrod to count those moneys which they did not collect from the Municipality, which they had the right to collect and they didn't collect it, and say that counts against your lifetime limit. I mean, clearly, if he's got the decision of the board that says those are compensable injuries and Mr. Sherrod puts AEtna on notice that these are compensable injuries that should be paid by the Municipality and I don't want that counted towards a lifetime limit, if such a thing exists, he . . . .


[Defendant's attorney]: He can go to the board and argue that right now.

(Id. at 32).


Judge Andrews noted that at the initial hearing before us "the parties agreed to limit . . . the issue [to] whether [Employee] is entitled to entry of an order requiring the Municipality to reimburse the several health care providers or Aetna for medical care provided to [Employee] after these providers were already reimbursed by Aetna." Sherrod v. Municipality of Anchorage, 3AN 88‑405 at 4, (3rd Judicial Dist., Alaska Superior Court) (May 23, 1989).  The court went on to note that Employee was seeking reimbursement on behalf of health care providers and AEtna. (Id. at 5). Judge Andrews ruled that we were correct in declining to join Aetna as an indispensable party.  The court affirmed our decision refusing to enter an order requiring the Municipality to reimburse AEtna. (Id at 10).


Employee appealed to the Supreme Court.  The Supreme Court reversed our decision and remanded the claim.  Sherrod v. Municipality of Anchorage, 803 P.2d 873 (Alaska 1990).  The Court stated:


The Board ruled on the merits of Sherrod's petition, denying it in its entirety on the grounds that Sherrod lacked a legally recognizable interest in the controversy.  Implicitly, the board also denied Sherrod's petition to require that Aetna be joined as a party.

(Id. at 875).


In reversing our decision, the Supreme Court ruled AEtna may have a right to relief as an equitable subrogee of the health care providers it had paid.  Moreover, as long as AEtna had not waived its claim for reimbursement from Employee, Employee had a legally recognized interest in the controversy.  In addition, the court stated that AS 23.30.110 requires us to provide a hearing to an interested party.  Sherrod, 803 P.2d 875‑76.


At the most recent hearing Defendant contended not only that AEtna should not be joined because AEtna had waived its claim, but also argued we should not hear those issues relating to expenses which have been fully paid by his private insurance.  Defendant argued Employee seeks joinder of AEtna to protect his contractual rights with AEtna, and it is "now too late for Sherrod to raise this additional claim in connection with his petition to join AEtna.  This claim should have been raised and litigated by Mr. Sherrod with his original petition to join AEtna. (Closing Brief of Employer, p. 3).


After we requested written arguments discussing the recent opinion of Summers v. Korobkin, ___ P.2d ___ (No. 3717) (Alaska July 19, 1991), Defendant modified its position and agreed that we must hear the compensability issue, even if Employee's private insurer had paid for his medical care.  However, Defendant still vigorously argues that AEtna should not be joined in the claim.  AEtna, which had notice of this hearing, did not appear or file any objection to Employee's joinder request, although it had done so prior to the initial hearing.  Instead, AEtna has taken no position in connection with the joinder request on remand.  A representative of AEtna wrote to us on May 29, 1991, stating:


AEtna has carefully reviewed the Supreme Court . . . decision. . . . Apparently, the Alaska Supreme Court did not understand clearly AETna's position with respect to any medical benefits that it has paid to or on behalf of Mr.  Sherrod arising from his claims with the Municipality of Anchorage.  Once and for all, to put aside any concerns, questions, or past miscommunications concerning AEtna’s position . . . AEtna waives any and all subrogation rights and any other rights with respect to monies paid on behalf of AEtna or on behalf of Mr. Sherrod with respect to medical conditions which Mr. Sherrod claims, in whole or in part, arose from his employment with the Municipality of Anchorage.


Because AEtna has made a knowing waiver of any right that AEtna may have, AEtna has no legal claim to recoup any such expenditures . . . . Because Aetna has made a knowing and informed waiver of any interest that it may have with respect to such claims, it is AEtna's belief that it has absolutely no claim whatsoever, and any effort to assert such a claim could not possibly he made in good faith.


Employee contends that AEtna should be joined for the hearing on the merits of his claim.  He contends that Defendant is being unjustly enriched at his expense because Employee's lifetime maximum benefit under his AEtna plan has been reduced by the medical care which Aetna paid for his work‑related injuries.  In addition, Employee argues that AEtna should be joined if for no other reason than for the adjudication of his claim for interest based on the value of medical benefits which have been paid by AEtna which should have been paid under workers' compensation.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

First, because Defendant has changed its position regarding a hearing on the merits of Employee's claim, it is not necessary for us to address that issue. instead, we will merely enter an order that when Employee is ready to proceed with the compensability issue, he must file an affidavit of readiness and a hearing will be scheduled in accordance with AS 23.30.110.


Our regulation 8 ACC 45.040(c) provides: "Any person who may have a right to relief in respect to or arising out of the same transaction or series of transactions should be joined as a party." Because AEtna has waived its right to subrogation or "any other rights" it may have in this claim, we find AEtna no longer has a right to relief as to medical expenses it has already paid.


We consider Defendant's argument that Employee is now precluded from arguing that AEtna should be joined because of the lifetime maximum benefit payable under his private insurance plan.  Based on the limited issue initially presented to us and the court for review, the discussion of this theory on appeal, and the Defendant's representation to the court, we find Defendant's arguments about waiver or the doctrine of the law of the case are without merit.   The only issue presented to us previously was whether we should join AEtna in a hearing on whether Defendant should be required to reimburse AEtna or the health care providers which AEtna had paid.  We find Employee is not precluded from now arguing that AEtna should be a party so it will be bound by our ruling on which medical expenses are for his compensable injuries.


We consider Employee's argument regarding the impact upon his life time maximum benefit under his AEtna plan.  AEtna could have sought recovery of the amount it paid, but has waived its right to do so.  Because AEtna has chosen to waive its right to repayment, we no longer have a basis to join AEtna in this claim.  Even though AEtna's decision to waive recovery may have a negative impact upon Employee's future benefits, that fact does not change the situation and allow us to join AEtna under 8 AAC 45.040(c).


If anything Employee's argument about the life time maximum benefit under his AEtna plan suggests that he has some right to relief from AEtna based on its decision not to seek recovery. However, this appears to be a matter that is beyond our jurisdiction.  Although AS 23.30.110(a) states that "the board may hear and determine all questions in respect to the claim," we believe the question posed by Employee is not in respect to the claim, but in respect to his private insurance coverage.


We do not agree with Employee that it is necessary to join AEtna in order for us to determine his claim for interest and penalty.  If AEtna has waived its claims under the Alaska Workers' Compensation Act and if interest or penalties are due, it appears that Employee is entitled to payment directly. See Moretz v. O'Neill Investigations., 783 P.2d 764 (Alaska 1989).*

Accordingly, we conclude that we must deny Employee's request to join AEtna in this claim.


ORDER

1. Employee's request that we join AEtna in this claim is denied and dismissed.


2. When Employee is ready to proceed with a hearing on the merits of his claim, he must file an affidavit of readiness.


Dated at Anchorage, Alaska this 30th day of August, 1991.



ALASKA WORKERS' COMPENSATION BOARD



/s/ Rebecca Ostrom



Rebecca Ostrom,



Designated Chairman



/s/ DW Richards



David W. Richards, Member

RJO:rjo


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Dwight Sherrod, employee/applicant; v. Municipality of Anchorage, employer/defendant; Case Nos. 8101784 and 8226915; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 30th day of August, 1991.



Clerk

SNO

�








     *Also, although the issue has not been presented to us and we do not rule upon it, if Defendant is liable for medical expenses paid by AEtna and AEtna has waived its right to reimbursement, under the rationale of Moretz, Employee might be entitled to the medical expenses which have been paid by AEtna.  This could also provide some relief for the reduction in Employee's life time maximum benefit under his AEtna plan.







