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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

JOHN M. PONTIUS,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 8703425


v.
)



)
AWCB Decision No. 91-0235

ALYESKA PIPELINE SERVICE CO.,
)

(Self-Insured),
)
Filed with AWCB Anchorage



)
September 5, 1991


Employer,
)


  Defendant.
)

                                                             )


Employee's claim for medical benefits and attorney’s fees was heard at Anchorage, Alaska, on August 21, 1991.  Employee was present and represented by attorney Rod Sisson.  Defendant was represented by attorney Theresa Henneman.  The record closed at the hearing's conclusion.


SUMMARY OF THE EVIDENCE AND ARGUMENTS

It is undisputed that Employee, who is 39 years old, was injured in the course and scope of his employment on the North slope on March 2, 1987, while moving heavy items and discarding trash.  Employee left the work rite, and the next day saw James Martin, D.C. Dr. Martin diagnosed a sprain/strain and possible disc herniation. (Martin Physician Report March 9, 1987).


Defendant acknowledged the compensability of the injury and immediately began paying temporary total disability (TTD) benefits. (March 18, 1987 Compensation Report). Defendant stopped paying TTD benefits on March 7, 1987. (April 20, 1988 Compensation Report).


On April 2, 1987, Employee saw Jon Koivunen, M.D., for his continued back pain and possible inguinal hernia.  Dr. Koivunen's report indicates he suggested a further evaluation.  He gave Employee the names of three orthopedic specialists.


Employee saw Harry Reese, M.D., on April 6, 1987.  Dr. Reese thought Employee might have lumbar disc disease.  He wanted to schedule an MRI study to help diagnose Employee's problem.  Employee saw Dr. Reese on April 20, 1987, and had a facet injection.  Dr. Reese indicated that Employee's April 16, 1987, MRI was reported as showing a minimally degenerating disc at the L5‑S1 level, and a small disc protrusion as well. (Reese April 20, 1987, chart note).  Employee saw Dr. Reese again on May 4, 1987.  Dr. Reese indicated in his chart note for that visit that he was referring Employee to Valley Physical Therapy to learn a home exercise program.  Dr. Reese's chart note indicates a copy of his report was sent to Daniel Larson, D.C.


According to Defendant's adjuster, Employee never sought payment for the referral to Valley Physical Therapy.


Employee saw Dr. Larson, who is Dr. Martin's partner, an May 18, 1987.  Dr. Larson did not mention Dr. Reese's report or the referral for physical therapy.


In May 1987 Defendant had Employee examined by Edward Voke, M.D. According to Defendant's adjuster, Dr. Voke recommended no further chiropractic care.  She testified that Dr. Voke reported that Employee told him he planned to have physical therapy and do exercises at home.


Employee testified he returned to work for Employer, but at a light‑duty job.  His work schedule was one week of work and then one week off.  He continued to work for Employer until 1989 when he quit.  Employee testified that during this time his frequency of treatment by Dr. Martin decreased to about once a month.


After leaving his job with Employer, Employee began working for Fluor‑Daniel.  In this job he sits at a computer terminal about 80 percent of the time.  Because he sits so much, his pain symptoms increased.  He continued to see Dr. Martin for treatment.  Dr. Martin recommended an exercise program.  Dr. Martin set up this program at Gold's Gym.  According to Employee, Dr. Martin billed Defendant for the expense of the health club.  Employee did the exercise program every week day for three months.  Then Dr. Martin said that Defendant wouldn't pay the charges any more.  Employee went to the gym for awhile at his own expense, but eventually quit.  He did exercises at home, but not very faithfully.  Employee testified that his back felt the best while he was in the exercise program.


Employee saw Dr. Martin in March 1990, and then did not see him again until late September 1990.  When Defendant received Dr. Martin's bill for the September 1990 treatment, it decided to deny payment of Employee's care. On October 5, 1990, Defendant completed and sent to Employee a controversion Notice.  The board prescribed form requests at number 15 that if not all benefits are controverted, then the employer is to list the "specific benefits controverted." Defendant stated "Medical treatment after March 23, 1990." The board‑prescribed form requires an explanation of the reasons for controverting the benefits.  The form instructs the employer to "Estate specific reasons and describe evidence relied upon and not merely conclusions.  The controversion must show valid factual or legal objections to the payment of benefits. (Note: Failure to state specific reasons may result in this notice being declared invalid.)" Defendant listed the reason for controverting as "Under AS 23.30.095, the employer is only required to provide medical treatment for 2 years.  Also there is a possible subsequent exposure to injury on his new job."


Defendant's adjuster testified that since Employee was no longer working for Employer and she didn't know what his new job was, she felt "it quite likely" that Dr. Martin's treatments were not related to the March 1987 injury.  On cross‑examination the adjuster admitted it was only a "possibility" that the new job caused a new injury.  She had not contacted Employee to find out what his new job duties were, nor had she contacted Dr. Martin or any other doctor.  The adjuster also stated that she meant only to controvert chiropractic care in the October 5, 1990, controversion notice.


Employee testified he did not request other medical care after he received the controversion.  However, on November 21, 1990, Employee's attorney filed a claim on Employee's behalf for medical costs and attorney's fees.  Defendant responded on December 14, 1990, denying Employee's  request for medical costs, and listing as defenses the "last injurious exposure" rule and that the treatment did not arise from the injury.  Defendant also specifically stated that it was not responsible for further chiropractic care under AS 23.30.095 because it was not curative, and more than two years had passed since the date of injury.


On February 11, 1991, we received Employee's amended claim.  In addition to the previously requested benefits, Employee sought permanent partial disability benefits contending that one leg was shorter than the other. on February 21, 1991, Employee filed a notice of partial dismissal withdrawing the claim for benefits relating to the shortened leg.


On February 28, 1991, Defendant filed an answer to Employee's amended claim.  Defendant again denied Employee's claim for medical treatment after March 23, 1990, and again separately stating its position regarding chiropractic care.  At a June 24, 1991, pre‑hearing Defendant stated the controversion notice was for chiropractic care only.


In support of his claim Employee presented the testimony of Dr. Martin ‑telephonically at the hearing and by deposition.  Dr Martin testified his treatments, according to Employee, diminish the pain symptoms to a point where Employee feels it is tolerable.  Dr. Martin testified he provides treatments designed to reduce the swelling and relieve nerve pressure.  He testified his treatments cure Employees problems at that moment in time.


When asked about the radiologist reading of the MRI as showing a "clinically insignificant" disc bulge at the L5‑S1 level, Dr. Martin testified this meant that surgery was not indicated.  It doesn't mean that there are no symptoms from the bulge.  Dr. Martin testified Employee would benefit greatly if he had treatments once a week, and two to three treatments whenever he has an exacerbation with increased pain.  Dr. Martin testified that Employee's participation in an exercise program and a weight training program as well as losing weight will help limit his exacerbations, but won't stop them entirely.


Defendant had Employee examined by Medical Evaluations of Alaska, Inc.  The physicians performing the evaluation were Donald Peterson, M.D., an orthopedic surgeon, and Woody Waldroup, D.C. Their April 20, 1991, report states in part:


He is 5'11" tall and weighs 216 pounds.  He has some flattening of thoracic kyphosis and normal lumbar lordosis . . . . His right hemipelvis is slightly higher than the left and his left shoulder is slightly higher than the right.  He has a moderately protuberant abdomen. . . .  


Reviewed is the MRI scan from April 16, 1987 . . . . This  shows a mild disk degeneration at the L5‑S1 level with no significant impingement of  the spinal cord or narrowing of the neuroforamina. . . .


DIAGNOSIS: 1. Degenerative disk disease at L5‑S1 level. 2. Generalized deconditioning, moderate obesity, and non-physical factors affecting physical presentation. . . .


Prognosis for a significant change in Mr. Pontius, condition, without a change in other factors, is guarded. . . .


In our opinion, Mr. Pontius' generalized deconditioning and obesity are probably more important from preventing him returning to his subjective pre‑March 2, 1987 condition, than the documented disk degeneration at the lumbosacral level . . . .


In our opinion, further chiropractic adjustments of the lumbosacral spine are not indicated.  Mr. Pontius needs to be in a conditioning program including remedial back exercises.  Swimming therapy would also be of benefit.  In other words, he needs to be shifted from a passive to an active program.  After an initial period of instruction and follow up that Mr. Pontius understands the instruction, a home exercise program should be the only ongoing treatment. weight loss is recommended. . . .


[F]urther chiropractic adjustments now only serve to reinforce Mr. Pontius' pain complaints.  What Mr. Pontius does for himself would be vastly more effective than what is done to Mr. Pontius.  He seems to have assumed the role of a chronically injured worker. . . .


In our opinion, Mr. Pontius' new job is not a substantial factor in his current symptoms and the need for medical treatment.  His daily drive from Wasilla to Anchorage and return is not contributing to his need for medical treatment.  Mr. Pontius needs no additional medical treatment beyond instruction and participation in a personal therapy program which includes conditioning exercises and weight loss.


Dr. Peterson testified that continuing chiropractic care can create a dependency situation. (Peterson dep., p. 7).  Regarding further chiropractic care, Dr. Peterson testified:


The term chiropractic treatment is broad and there is some overlap between chiropractic treatment and physical therapy and chiropractors do employ physical therapy modalities and physical therapy techniques . . . and in that sense I think that Mr. Pontius would benefit from a directed program of conditioning and active modalities.

(Id. at 13‑14).


When asked how long the conditioning program and refocusing of his treatments should take, Dr. Peterson responded: "I think three months is generally accepted as an appropriate period for such a redirection." (Id. at 14).  When asked if at the end of the three months no further treatments would be necessary and Employee would be working under a home exercise at that point, Dr. Peterson responded.  "Based upon my examination and review of the records, that would be my recommendation" (Id. at 14‑15).


Dr. Waldroup testified that chiropractic care alone has taken Employee as far as it can and "it's not fair to ask the chiropractor to try to fully rehabilitate this guy without any participation from him. (Waldroup dep., p. 27). Dr. Waldroup went on to add:


[I]f he were in a physical rehabilitation program under my care, I would continue to monitor him as a chiropractor . . . . [in] a month, that I probably would check him a couple times . . .


And I psychologically evaluate my patients after speaking and working with them for a period of time. . . .


The general criteria that I use is that the physical rehab program. . . . is going to take anywhere from six weeks to 12 weeks.

(Id. at 27‑30).


When asked about deep muscle massage treatments and whether they would be necessary at this time, Dr. Waldroup responded:


At this point in time, not without the rest of the program . . . .


It would be like the chiropractic adjustment a couple times a month, or whatever, just to make sure that things are staying in place . . . And the deep muscle massage would enhance recovery. . . .

(Id. at 33‑34).


Dr. Waldroup testified on cross‑examination that part of the physical rehabilitation program would be to get Employee weaned away from chiropractic care. (Id. at 39).


When asked about the length of the reconditioning program, Dr. Waldroup testified:


[O]n the average, if the patient is consistent, then six to 12 weeks.  And at the end of that period of time, then he should be fully re‑evaluated to see if that type of program has worked, and it, most of the times, has . . . .

(Id. at 37).


Regarding further chiropractic care after the program, Dr. Waldroup testified:


Q. So in terms of putting a length of time on projected chiropractic care, would it be correct to say that one would have to wait and see after monitoring the patient how much more chiropractic care would be necessary?  Is that correct?


A. That's correct.

(Id. at 43).


Employee seeks approval of the conditioning program recommended by Dr. Peterson and Dr. Waldroup, and argues it should include chiropractic care as well.  Employee also seeks an award of continuing chiropractic care after the completion of the conditioning program. In addition, he seeks an award of attorney's fees and costs.  The attorney's fees total $10,136.00 at an hourly rate of $140.00.  Costs, including photocopying by a private copying service at $.25 a page, copies of depositions, and other miscellaneous expenses, total $897.11. In addition, Employee seeks costs for paralegal services totaling $1,530.00 at the rate of $73.00 an hour.


Employee's attorney testified he deducted from his itemized billing the services relating to the claim for disability benefits and benefits for the shortened leg claim.  However, he did not deduct time from the doctors' depositions for the time spent questioning the doctors about this issue.


Defendant contends Employee's attorney's hourly rate should be reduced to our usual award of $125.00 per hour because he has no special expertise in workers' compensation matters.  Likewise, Defendant argues the paralegal's hourly rate should be reduced.  Because Employee sought benefits in four areas before June 1991 and subsequently pursued only one issue, the attorney's fees before June 1991 should be to one‑fourth of the amount requested.


In addition, Defendant contends the offer to settle Employee's claim by paying a lump sum of $1,110.00, which represents the value of 30 more treatments by Dr. Martin, and $600.00 in attorney's fees should be considered to reduce the attorney's fee award as the court would under the Alaska Rules of Civil Procedure, Rule 68.


At the hearing, Defendant stated that they had offered the conditioning program, minus any chiropractic care, to Employee on August 14, 1991, but it was not accepted.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

At the time of Employee's injury AS 23.30.095 provided in part:


The employer shall furnish medical, surgical, and other attendance or treatment . . . for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee. . . . It shall be additionally provided that, if continued treatment or care or both beyond the two‑year period is indicated, the injured employee has the right of review by the board.  The board may authorize continued treatment or care or both as the process of recovery may require. . . .


Clearly, after two years from the date of injury we have broad discretion to authorize treatment necessary for the process of recovery.  "If the treatment is necessary to prevent the deterioration of the patient's condition and allow his continuing employment, it is compensable within the meaning of the statute." Wild v. Cook Inlet‑Rippline, No. 3AN‑80‑8083 (Alaska Super. Ct. Jan. 17, 1983); See accord Dorman v. State, No. 3AN‑83‑551 at 9 (Alaska Super. Ct. February 22, 1984).


We have also concluded treatment must be reasonable and necessary to be payable under subsection 95(a).  See Weinberger v. Matanuska‑Susitna School District, AWCB No. 81‑0201 (July 15, 1981)'; aff'd 3 AN‑81‑5623 (Alaska Super. Ct. June 30, 1982), aff'd Ireland Chiropractic Clinic v. Matanuska‑Susitna School District, memorandum opinion and judgement, Op. No. 7033 (Alaska June 1, 1983).


Defendants acknowledge that Employee is entitled to the conditioning program recommended by Dr. Peterson and Dr. Waldroup, but contend the doctors did not recommend chiropractic care.  We disagree.  Although their report indicates no further chiropractic care was appropriate, in their depositions both doctors acknowledged that certain types of chiropractic care, that were active modalities, could be appropriate.


We find both Dr. Peterson and Dr. Waldroup believe Employee has developed a dependency on chiropractic care. In order for Employee to decrease his symptoms and increase his functional abilities, he must become more active, exercise, and lose weight.


We find Dr. Waldroup's opinion and testimony particularly persuasive.  We believe he has correctly identified the need to wean Employee from his dependency on chiropractic care and the need to teach him to take responsibility for his physical condition.  We find it highly unlikely that Employee will have a successful result if we expect him to go "cold turkey."


Therefore, during the time Employee is participating in the conditioning program on the frequency basis recommended by Dr. Peterson and Dr. Waldroup, is progressing in that program, and is losing weight Defendant will be required to pay for one treatment, of either deep muscle massage or chiropractic adjustments, during the first week, one treatment during the next three weeks, one treatment during the next four weeks, and one treatment in the last four‑week period.  This is a total of four treatments. In addition, once every four weeks during the program Employee may consult a physician to be checked and monitored in his progress.


Both Dr. Peterson and Dr. Waldroup estimated the length of the conditioning program to be 12 weeks.  Dr. Peterson indicated he believed further medical care would not be necessary after that time based on the information before him when he examined Employee.  Dr. Waldroup said Employee should be re‑examined to determine his status at the end of the 12 weeks.  We believe this approach is reasonable and necessary in this case.  Accordingly, Defendants will pay for an examination at the end of the 12 weeks.  This examination should be conducted by Dr. Waldroup or Dr. Peterson, or preferably both as was their initial examination.  We defer ruling on Employee's request for continuing chiropractic care until such time as this examination has been completed, a report prepared and filed with us and sent to the parties, and the parties indicate they cannot concur on the results.  Because other forms of treatment might be recommended after completion of the program, we retain jurisdiction to consider all forms of treatment or care.


We now consider Employees request for costs and fees.  AS 23.30.145(b) provides in pertinent part:


(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fees.  The award is in addition to the compensation or medical and related benefits ordered.


Because of the specific provisions in the Alaska Workers' Compensation Act and our regulations relating to attorney's fees, we don't believe it is appropriate to apply the Alaska Rules of Civil Procedure relating to attorney's fees and offers of settlement to the requested attorney's fee in this claim. We deny Defendant's request that we consider the offer of settlement in making an attorney's fee award.


Employee seeks a fee under subsection 145(b) for the medical benefits obtained.  We find Defendant resisted paying medical benefits, and we can award a fee under subsection 145(b).  Alaska Interstate v. Houston, 586 P.2d 618, 620 (Alaska 1978).


Subsection 145 (b) requires that the fee awarded be reasonable.  Our regulation 8 AAC 45.180(d) requires that a fee awarded under subsection 145(b) be reasonably commensurate with the work performed.  It also requires that we consider the nature, length, and complexity of the services performed, as well as the amount of benefits obtained.


Employee contends he was successful in getting Defendant to accept liability for medical care after Defendant controverted that benefit.  We agree. If Defendant intended to controvert only chiropractic care, the controversion notice should have specifically stated that was the only benefit being denied.  Defendant's answers also denied medical care.  Not only has Employee prevailed on medical care, but we have now also awarded additional chiropractic care of a limited nature.  We have retained jurisdiction to review the claim and consider Employee's claim for chiropractic care after completion of the conditioning program.


We review the attorney's affidavit to consider the nature of the services provided, the length of time services were provided, and the complexity of the services.  Employee has been represented for about nine months, which is not an exceptionally long period of time.  The services provided include such things as conferences, phone calls, preparing or reviewing pleadings, reviewing medicals reports, preparing for and taking depositions, and analyzing case law.  We find most of the services were routine.  Those services relating to medical records, depositions, and analyzing case law were more complex.  The nature of the claim was not particularly complex, and it only involved one main issue.


We find little time was spent in the depositions or elsewhere on the issued not pursued.  We find it would not be appropriate to reduce the attorney's time or paralegal's time by one‑fourth as suggested by Defendant.


As Defendant noted, we generally award attorney's fees at the rate of $125.00 per hour unless the attorney specializes in workers' compensation claims exclusively and is recognized by us and his peers as an expert in the workers' compensation arena, or the attorney has represented a difficult client, due to the injury producing a psychotic condition.


While Mr. Sisson's ably represented Employee, we find he does not specialize in workers' compensation claims and has not been recognized as an expert in the subject matter.  In addition, Employee is not a difficult client.


Considering all these factors we find $125 per hour to be appropriate.  We award that rate for all the 72.4 hours billed.  The attorney's fee equals $9,050.00.


Likewise, we reduce the paralegal hourly rate by an equal percentage and award $67.00. From the paralegal services, we deduct the following hours as excessive, unnecessary, or a clerical function: December 3, 1990 ‑ one‑third hour; December 5, 1990 ‑ one‑tenth hour; December 10, 1990 ‑ one‑half hour; January 8, 1991 ‑ one‑half hour.  We deduct the two hour billing on February 15, 1991, and the two‑tenths of an hour on February 21, 1991 as the services were unrelated to the issues presented at hearing.  We award paralegal costs of 15 hours, or the sum of $1,050.00.


Defendant did not object to the other costs requested.  The copying rate per page is greater than that provided in our regulations.  However, Employee's attorney uses a copying service and seeks payment of their charges.  Because this was an actual cost and Defendant did not present evidence of an alternate, less expensive service, we find it is reasonable to award the actual cost of $897.11.


ORDER

1. Defendant shall pay medical costa in accordance with this decision. we retain jurisdiction to consider other medical care after Employee co=plates the conditioning program.


2. Defendant shall pay attorney's fees of $9,050.00 and costs of $1,902.11, including paralegal fees of $1,050.00 to Employee's attorney.


Dated at Anchorage, Alaska this 5th day of September, 1991.



ALASKA WORKERS' COMPENSATION BOARD



/s/ Rebecca Ostrom



Rebecca Ostrom,



Designated Chairman



/s/ Robert W. Nestel



Robert W. Nestel, Member



/s/ D.F. Smith



Darrell F. Smith, Member

RJO:rjo


If compensation is payable under terms of this decisions it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in Interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of John M. Pontius, employee/applicant; v. Alyeska Pipeline Service Company (Self‑insured), employer/defendant; Case No.8703425; dated and filed in the office of the Alaska workers' Compensation Board in  Anchorage, Alaska, this 5th day of  September, 1991.



Clerk

SNO

�








    �Our record does not contain a copy Of Dr. Voke's report, nor was it listed on Defendants medical summaries.  The April 20, 1991, report from medical Evaluations of Alaska, Inc., quotes Dr. Voke's report as saying "all treatment needs to be discontinued at the present time, " even though Dr. Voke thought Employee was not medically stable.  According to Medical Evaluations of Alaska, Inc., Dr. Voke recommended exercising and stretching.


    �Defendant didn't seek a change in Employee's treating physician even though Dr. Waldroup was somewhat critical of Dr. Martin's approach. (Waldroup dep. at 9�10, 29, 39).  Accordingly, Employee may return to Dr. Martin if he wants.







