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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

OLIVER KENT COLLINS,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB No. 8906260


v.
)



)
AWCB Decision No. 91-0237

TRIDENT SEAFOODS CORPORATION,
)



)
Filed with AWCB Anchorage


Employer,
)
September 6, 1991



)


and
)



)

NATIONAL UNION FIRE INS. CO.,
)



)


Insurer,
)


  Defendants.
)

                                                             )


We heard this request for a penalty on August 7, 1991 in Anchorage.  Employee was not present but testified and attended the hearing by telephone from Washington.  He was represented by attorney Charles Coe.  Employer and insurer were represented by attorney James Bendell. We closed the hearing when the hearing concluded.


ISSUES

Is payment under a board order subject to a penalty under AS 23,30.155(f) if the adjuster timely mails compensation due to an outdated mailing address even though Employee announced his current address at the board hearing?


CASE SUMMARY

A hearing was held in this matter on March 8, 1991.  Employee requested temporary total disability benefits.  At the hearing, Employee announced that his address had changed, and he provided his new address.  The adjuster on the claim was not present at hearing although counsel for Employer and Insurer was there.


On April 18, 1991 the board issued a decision and order awarding Employee temporary total disability benefits.  Adjuster Katie Matson testified that she received the decision and order on April 25, 1991.  That same day, she mailed a check, pursuant to the board order, to 1400 Evergreen Park Drive SW., Number C‑5, Olympia, Washington 98502.  Employee testified he had moved from this  address in June or July 1990.  Since that time the Employee has resided at several different addresses.  His current address is 2121 Evergreen Park Drive South West, Olympia, Washington.


According to Matson, Employee called her on April 29, 1991, and he provided her with the address change he had announced at the hearing.  Matson stated that she told Employee the check was in the mail. In addition, her notes in the adjusting file stated; "Same address.  Different apartment, Probably will deliver anyway. Discussed stop pay.  Will wait.  He is belligerent."


Matson testified she explained to Employee her office's procedures when a check has already been mailed.  She stated it depends on when the address change was made, and where the new address is.  She added if the address change was made recently, and depending on the nature of the address change, there is a good possibility the check would be forwarded.  This is so, she went on, "because most people put in change of address things."


She stated she usually tells people to wait a couple of days, or a reasonable time, then give her a call and she would stop payment on the check.  However, she cautioned that stopping payment on a check takes 24 hours and usually involves two business days before the insurer can be guaranteed that the check has not cleared through the bank.  Then, she continued, the insurer would reissue the check.  She explained that this procedure usually takes a week.


Matson asserted that 85 to 90 percent of the time, she encourages people to wait because the check will usually be forwarded to them.  However, she testified that this is not the case if the address change has been six months or longer: "That's ridiculous; they're not going to get it then."


In this case, Matson figured that since the address change was to the same apartment building, the check would be forwarded to Employee.  She stated she was unaware Employee had lived in a couple of other residences since he last lived in the apartment building on Evergreen Park Drive in Olympia in June or July of 1990.  She also stated her attorney did not give her the address change announced at hearing, and she was unaware of the address change because she did not attend the hearing.


FINDINGS OF FACT AND CONCLUSIONS OF LAW


Employee requests a penalty under AS 23.30.155(f) because, he asserts, the adjuster sent the compensation under the board award to the wrong address.  He contends that "payment" is not made under subsection 155(f) unless it is sent to the correct address within the required time limit.  AS 23,30.155(f) states:


If compensation payable under the terms of an award is not paid within 14 days after it becomes due, there shall be added to that unpaid compensation an amount equal to 25 percent of it, which shall be paid at the same time as, but in addition to, the compensation, unless review of the compensation order making the award is had as provided in AS 23.30.125 and an interlocutory injunction staying payments is allowed by the court.


Under AS 23,30,125(a) our orders become "effective when filed in the office of the board . . . ." Therefore, compensation payable under an order is due on the date the order is filed. Whaley  v. Alaska Workmen's Compensation Board, 3 AN‑78‑3123 (Alaska Super. Ct., December 15, 1976); Bunch v. Model Builders, AWCB No. 85‑0249 at 6 (August 30, 1985); Smith v. Kenai Auto, AWCB No. 89‑0327 (December 15, 1989) (aff'd 3 AN 89‑10522 CI July 22, 1991).


Under AS 23.30.155(f), a penalty "shall be added" if the compensation is not paid within 14 days of the date due, unless an interlocutory injunction, staying payment, has been obtained from the Superior Court.  Employer sought no stay here.


We have previously concluded that payment is made when the check is mailed to the person entitled to it or when it is delivered to him. Sherman v. Alta Dauel, AWCB No. 84‑0377 (November 26, 1984).  See also AS 23.30.155(a). More precisely, we have held that "payment" under subsection 155(f) is made timely by depositing a check in the mail no later than the end of the 14th day after the issuance of the board's order.  Barker v. H.C. Price Company, AWCB No. 84‑0244 (July 2, 1984).


We could find no previous board decisions with facts similar to those here.  Specifically, the issue is whether payment is timely when an employee provides his corrected, current address on the hearing record, but the adjuster, who does not attend the hearing, is not apprised of this address change by the employer or her legal counsel.


Employer argues that the adjuster should not be "on notice" of any verbal testimony at hearing when she doesn't attend.  Further, he asserts that the adjuster has a "fiduciary obligation to the employer and carrier not to frivolously cut a second check." He argues that the adjuster acted reasonably and prudently by waiting to see if Employee received the first check.


Employer asks us to look at the equities here.  He argues Employee should have the burden of providing address changes in writing to the board and the employer.  He contends this burden is minimal.  He points out that even the board did not make the address change after Employee announced it at the hearing.


Finally, Employer asserts:


[I]f the board is going to take the position that the adjuster is on notice of everything that takes place at a hearing where their lawyer is there, we will have to have a court reporter at every hearing because (for example) there may be an unpaid medical bill that is revealed and that must be controverted in a timely fashion . . . , there may be a doctor who testifies that a person is stable and stationary and . . .  we need to pay that in a timely fashion. This will dramatically increase the cost of workers' compensation cases, and there is no precedent for that position.


First, we find Employer's point that the Division did not get the address change irrelevant to the dispute in this case.  Although the Division's failure to make address changes provided at hearing may affect other disputes or issues, it has no affect on the outcome of this case.


Secondly, we find that if we adopted Employer's arguments, the equities here would significantly favor Employer. if we understand Employer correctly, it is asking us to take the position that none should be on notice of an employee's address change, announced under oath at a hearing, unless the employee puts the change in writing.  As such, the risk of the adjuster not being notified of the change would fall on the employee.  It follows that the employer and adjuster would be on notice of this change only if the adjuster attended the hearing.  We find this untenable.


The very reason address changes are given is so parties will know where to send documents and payments in compliance with our Act and regulations.  We agree that it may be a minimal burden on Employee to give his address change in writing.  All the same, it is an equally minimal burden for an employer, his counsel, or whoever is representing the employer at hearing to record the address change and notify the carrier or adjuster it they are not present. in this regard, we do riot see why a court reporters presence should be necessary to make an address change. (Because they are not relevant here, we will not address the other concerns expressed by Employer regarding the need for a court reporter).


 Based on the fact Employee provided his current address at the hearing, any payment due should have been sent or delivered to that address.  We conclude payment was not made timely because the check was not sent to that address within the limits of AS 23.30.155(f). Therefore, a 25 percent penalty is due.


We note that the adjuster indicated in her testimony that when address changes are made, whether or not an employee's check will be forwarded depends on the time the address change was made. She pointed out that if the address change was recent, employees usually get their check.  However, she suggested it would be ridiculous to wait and see if a check would be forwarded from an address which was changed more than six months before the mailing of the check.  In this case (according to the facts), Employee's address change had been made more than nine months prior to the adjuster's conversation with Employee on April 29, 1991.  Furthermore, Employee had moved twice since he lived at the address contained in the adjuster's file.


We find this testimony indicates there was little likelihood Employee would receive his first check.  These facts seem to suggest the need for a stop payment.  It appears that even if stop payment took 24 hours, there would still be time under subsection 155 (f) to stop payment and get a check in the mail to the proper address by the 14th day.


Finally, Employee also requests actual attorney's fees Since this claim was controverted, the request falls within AS 23,30,145(a).  Under our regulation 8 AAC 45.180(b), a request for an attorney's fee exceeding the statutory minimum fee in subsection 145(a) must be presented in an affidavit filed at least three working days before the hearing.  Employee's counsel submitted the affidavit on the day of the hearing, and he also did not provide Employer with a copy until the day of the hearing.  Therefore, his request for fees pursuant to the affidavit is denied and dismissed.  However, statutory minimum fees under subsection 145(a) are warranted because Employee retained an attorney who successfully prosecuted his claim for a penalty.  Employer shall pay these fees.


Employee also requested reimbursement of costs, which are not subject to the three‑day rule.  However, his costs‑‑$10.00 for estimated phone calls‑‑do not comply with 8 AAC 45.180(f)(10). We will consider an award for these costs when Employee explains their relevance in compliance with the regulations.  We will also consider an award for Employee's telephonic participation in the hearing.


ORDER

1. Employer shall pay a 25 percent penalty under AS 23.30 15$(f).


2. Employer shall pay statutory minimum fees under AS 23.30.145(a). Employee's request for an award of actual attorney's fees is denied and dismissed for failure to Comply with 9 AAC 45.180,


Dated at Anchorage, Alaska this 6th day of September, 1991.



ALASKA WORKERS' COMPENSATION BOARD



/s/ MR Torgerson



Mark R. Torgerson,



Designated Chairman



/s/ D.F Smith



Darrell F. Smith, Member

MRT:dt

It compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court,


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate procedure of the state of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it filed.


CERTIFICATION

I hereby certify that the foregoing is a f.11, true and correct copy of the Decision and Order in the matter of Oliver Kent Collins, employee/applicant; v. Trident Seafoods Corporation, employer; and National Union Fire Insurance Company, insurer/defendants; Case No. 8906260; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 6th day of September, 1991.



Dwayne Townes, Clerk
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