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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

ANTHONY W. SCHMIDT,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case Nos.
8716387


v.
)

8909831



)

BEESON PLUMBING and HEATING, INC.,
)
AWCB Decision No. 91-0239



)


Employer,
)
Filed with AWCB Anchorage



)
September 9, 1991


and
)



)

GREAT AMERICAN INSURANCE CO.,
)



)


Insurer,
)



)


and
)



)

INDUSTRIAL INDEMNITY, INC.,
)



)


Insurer,
)


  Defendants.
)

                                                             )


We heard this matter on May 30, 1991.  Employee was present and represented by attorney Richard Harren.  Employer and Great American were represented by attorney Phillip Ride.  Employer and Industrial Indemnity were represented by attorney Susan Daniels.


After several deliberations, the two‑member panel which heard the claim (board member Harriet M. Lawlor and the designated chairman) deadlocked.  Therefore, we reopened the record and brought in member Richard L. Whitbeck to review the record and break the deadlock.  We closed the record on August 8, 1991 when we next met after getting the opportunity to discuss this claim.


ISSUES

1. Is Employee eligible for temporary total disability benefits between September 17, 1990 and September 21, 1990?


2. Is Employee eligible for medical costs through April 5, 1991?


3. If the claim is compensable, should we award attorney's fees and costs?


4. Did Employer and Insurers waive their right to assert that Employee had a pre-existing condition prior to his work injury in 1987?


CASE SUMMARY

This matter was originally scheduled for hearing on April 5, 1991.  However, we continued the hearing under AS 23.30.110(g); AS 23.30.135; and AS 23.30,155(h). We ordered Employee to attend an independent, board ordered medical examination (IME).  At the parties' request, we issued a written decision and order regarding the continuance. Schmidt v. Beeson Plumbing and Heating, Inc., AWCB No. 91‑0128 (May 2, 1991).


The IME was performed by Douglas Smith, M.D. After the IME, Employee had surgery.  At the May 30, 1991 hearing, Employee again requested a continuance which was opposed by Great American and Industrial Indemnity.  We denied the continuance.  We stated we would only consider the issues which were to be heard at the April 5, 1991 hearing.


Employee alleges two injury dates: August 18, 1987 and February 14, 1989.  Great American insured Employer through April 18, 1988, and Industrial Indemnity has been the carrier since that time.  Employee did not miss any work time, after his first injury, during the remaining period of employment with Employer.  He last worked for Employer in November 1988.  At that time he went on vacation, but when he returned, there was little available work.


Employee testified he was unsure when the first injury occurred, but it may have been sometime in July 1987 (Employee March 21, 1990 Dep. at 17).  However, he made his first visit to his physician, Richard Strohmeyer, M.D., on August 18, 1987.  At that time, he made three complaints; 1) right knee discomfort 2) an injury to the fourth finger of his left hand; and 3) right shoulder pain.  This case concerns the compensability of his right shoulder and/or neck condition.


At the August 18, 1987 examination, Dr. Strohmeyer noted Employee's pain was in "the area of the scapula and the superaclavicular area." (Strohmeyer August 18, 1987 chart notes).  Dr. Strohmeyer found a full range of motion, discomfort when the shoulder is compressed, and tenderness when the shoulder is "hyperinternally rotated." X‑rays showed some chronic degenerative changes at the AC joint.  The doctor diagnosed AC degenerative joint disease.  Dr. Strohmeyer prescribed Motrin for all three complaints and told Employee he could continue to work.


Employee returned for a follow‑up visit on September 16, 1987.  He indicated his finger and shoulder were "better with the Motrin . . . . His knee condition was unchanged.  Dr. Strohmeyer indicated Employee was going to keep working full time.


Employee again returned to Dr. Strohmeyer on January 29, 1988.  His primary complaint continued to be his knee discomfort.  The only mention of the shoulder is a handwritten note, in the chart notes, which indicates the shoulder is helped by Motrin.  No treatment was prescribed for the shoulder.


Employee did not return to Dr. Strohmeyer's office for over a year.  As noted, he continued to work until November 1988 and then went on vacation.  He testified that his job duties were essentially the same during all the period he worked for Employer. (Employee Dep. at 30‑33). He stated that when he returned from vacation, there was no work available with Employer.


on February 14, 1989, Employee was examined by Richard Dix, M.D., who was treating Dr. Strohmeyer's patients in the doctor's temporary absence.  The only symptom addressed by Dr. Dix in the chart notes was Employee's right shoulder pain.  The notes indicate the shoulder was "essentially nontender with a full range of motion." When Employee rotated his head to the right, his symptoms were "reproduced."  Because of this, Dr. Dix suspected a radiculopathy, and he ordered an x‑ray.  However, the x‑ray was "unremarkable with the exception of some minor degenerative changes at the C5‑6 function." (Dix February 14, 1989 chart notes).


Nonetheless, Dr. Dix felt Employee had a radiculopathy "perhaps related to a degenerative disc and perhaps herniated nucleus pulposus at C5‑6," (Id.). Dr. Dix ordered a magnetic resonance image (MRI), gave Employee Tylenol No. 3 and told him to return to see Dr. Strohmeyer in two weeks.  According to the MRI report of Richard Hill, M.D., (February 17, 1989), the MRI showed a mild to moderate posterior disc protrusion at C5‑6 on the right and a moderate disc protrusion at C6‑7 on the right.


on February 28, 1989 Dr. Strohmeyer again examined Employee and diagnosed a cervical herniated disc.  The doctor started Employee on anti‑inflammatory medication, put him in home traction, and referred Employee to Michael Newman, M.D., an orthopedic specialist.


Dr. Newman examined Employee on March 3, 1989.  Dr. Newman noted Employee reported "new pain" which had developed the past two months (January and February 1989), arm pain radiating down to the elbow and (sometimes) to the dorsoradial forearm.  Dr. Newman also reviewed the MRI and asserted it showed disc degeneration at two levels, but he felt the MRI was of poor resolution, and he ordered another MRI.  Dr. Newman's impression was cervical disc degeneration with radiculopathy.


The second MRI was done, and, according to Dr. Newman, it showed right sided osteophytes and nerve‑root compression at both C5‑6 and C6‑7.  Dr. Newman felt more conservative treatment was advisable, and he told Employee to continue home traction, take Naprosyn, and wear a soft collar. (Newman March 17, 1989 report).


On April 14, 1989, Employee reported to Dr. Newman he was getting numbness in the L5 distribution dorsal radial forearm, thumb, index and long finger in his right hand.  Based on this change, Dr. Newman sent him to Leon Chandler, M.D., for cervical epidural steroid injections.


After a couple of injections, Employee returned to Dr. Newman and said he got no pain relief.  Dr. Newman showed Employee an "ACF" video, and he diagnosed a radiculopathy but noted employee was getting by moderately well, Dr. Newman made no specific plans for Employee. (Newman report May 9, 1989).


The next chart note by Dr. Newman is dated March 29, 1990.  The note is a summary of a conversation with attorney Daniels, counsel for industrial Indemnity.  In it, he stated:


My feeling is that absent medical treatments for 12 months after the original injury in August 1987, I think any cervical spine symptoms which developed subsequent to that represent an aggravation not related to the industrial injury.  Given the MRI picture from my examination I think that he had an exacerbation of underlying disc degeneration on August 1987 which is not materially responsible for the symptoms I have seen him for since then.


Dr. Newman also signed a sworn affidavit dated April 16, 1990. In the affidavit, Dr. Newman stated that considering Employee's history and the diagnostic studies, the doctor's opinion was the cervical disc condition "did not arise as a result of his work for (Employer) between . . . April 19, 1988 and October 30, 1988." The doctor added that Employee's work during this period did not "aggravate his underlying cervical disc disease nor was that period of employment a substantial factor in Mr. Schmidt's present condition."


In his deposition, Dr. Newman confirmed the opinion given in his affidavit.  However, he added that none of the work Employee did for Employer was a substantial cause of his condition. (Newman Dep. at 10‑12).  (Emphasis added).  Further, Dr. Newman stated that with the bonespurs Employee had, it is conceivable he could experience shoulder or arm pain any time he rotated his head. (Id. at 22).


As noted, a hearing scheduled for April 5, 1991 was continued, and the board ordered Employee to attend a medical examination by Douglas Smith, M.D., an orthopedic specialist.  Dr. Smith took a history and another x‑ray.  He diagnosed cervical disk degeneration at more than one level, but he found no evidence of radiculopathy in the right upper extremity.


Dr. Smith asserted Employee's disk degeneration was pre‑existing and was aggravated in 1987 to cause shoulder blade symptoms.  Further, Dr. Smith wrote that Employee's 1989 episode of pain represents "another aggravation of the underlying cervical disk degeneration problem . . . . (Smith April 22, 1991 report at 5). Dr. Smith added a traumatic event is not needed to cause an aggravation of cervical disk degeneration.  Finally, Dr. Smith attributed Employee's symptoms and need for medical treatment to the "underlying disk degeneration and the resultant symptomatology." (Id. at 6).


Dr. Smith also agreed with Dr. Newman's statement that, absent medical treatment for 12 months (from February 1988 to February 1989) following treatment for the original injury in August 1987, any subsequent cervical spine symptoms represent an aggravation not related to the industrial injury. (Smith Dep. at 9). Dr. Smith found it significant that Employee had no medical treatment for the 12‑month period. (Id. at 9‑10).


Chuck Rock, Employee's work supervisor on many projects from 1981 through 1988, also testified.  Rock testified that he supervised Employee on the "Boston" project in 1987 when Employee's shoulder and neck gave him problems.  He described Employee as a hard worker, and he rehired Employee several times because of his good work habits.  Rock remembered that during the "Boston" project, Employee complained of shoulder and knee pain.  Rock encouraged Employee to get medical treatment for his shoulder.


Rock stated he last worked with Employee in 1988.  He described his relationship with Employee as "strictly professional."


Employee believes his condition was the result of the 1987 injury while working on the "Boston" project for Employer.  During his March 1990 deposition, Employee stated he was able (at the time his deposition was taken) to work as a plumber.  He stated he collected unemployment during much of 1989.  At the hearing, he testified that since his 1990 deposition, he worked periodically, painting houses and doing "odd construction jobs here and there . . . .


He also stated he worked for Chuck Rock the first part of March 1991 on a project at Fort Richardson.  He stated the project consisted of taking sinks out, taking urinals out, and taking pipe out of the venting.  It also included unloading pipe.  He estimated the maximum lifting was 50 to 60 pounds.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. Waiver of defenses.


Employee's threshold argument is that Insurers Great American and Industrial Indemnity "waived their right to assert that Anthony Schmidt had a pre‑existing condition prior to his work injury in 1987." (Employee March 29, 1991 brief at 4).  He argues he has been "significantly prejudiced by the failure of each insurance carrier to assert in their answers and at the prehearing conferences" that Employee had a pre‑existing condition.  He adds this "failure to assert a pre‑existing condition constitutes a waiver." (Id.) Employee goes on to state that the prejudice occurred by his inability to obtain expert testimony.


These arguments, without more, are groundless.  Waiver is the "intentional relinquishment of a known right." Milne v. Anderson, 576 P. 2d 109, 112 (Alaska 1978).  There is no evidence the insurers knew, at the time they filed their answers to his claim, that Employee had a pre‑existing condition (bone spurs).  Even if they did, the evidence available at that time may not have supported an allegation that Employee's asserted problems were related to his pre‑existing condition.  Moreover, even if they had the requisite knowledge, there is no evidence they intentionally (or unintentionally, for that matter) gave up their right to assert additional defenses after filing their answer.


Furthermore, Employee's allegation that he has been prejudiced has no basis in fact.  Employee did not specify the expert testimony he was unable to get, and the affect this lack of expert testimony had on his claim.  Having said this, we question whether prejudice is even an element of the equitable doctrine of waiver.  Employee provided no definition of waiver.  It is unclear why he is alleging prejudice.  In any case, Employee's assertion of waiver is denied and dismissed.

II. Temporary total disability.


Employee requests an award of temporary total disability (TTD) benefits for the period September 17, 1990 through September 21, 1990.


The Alaska Workers' Compensation Act defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment." AS 23.30.265(10). The Act provides for benefits at 80% of the employee's spendable weekly wage while the disability is "total in character but temporary in quality," AS 23.30.185, but doesn't define TTD.


In Phillips Petroleum Co. v. Alaska Industrial Board, 17 Alaska 658, 665 (D. Alaska 1958) (quoting Gorman v. Atlantic Gulf &. Pacific Co., 178 Md. 71, 12 A.2d 525, 529 (1940)), the Alaska territorial court defined TTD as "the healing period or the time during which the workman is wholly disabled and unable by reason of his injury to work." The court explained:


A claimant is entitled to compensation for temporary total disability during the period of convalescence and during which time the claimant is unable to work, and the employer ‑remains liable for total compensation until such time as the claimant is restored to the condition so far as his injury will permit.  The test is whether the claimant remains incapacitated to do work by reason of his injury, regardless of whether the injury at some time can be diagnosed as a permanent partial disability.

17 Alaska at 666 (citations omitted).  In Vetter v. Alaska Workmen's Compensation Board, 524 P.2d 264, 266 (Alaska 1974), the Alaska Supreme Court stated:


The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment.  An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work‑connected injury or illness.


Moreover, Bailey v. Litwin Corp., 713 P.2d 249 (Alaska 1986), "stands for the proposition that 'medical stability' is irrelevant in determining cessation of TTD benefits if the employee has returned to work." Olson v. AIC Martin J.V., No. 3699, slip op. at 9 (Alaska June 7, 1991).  However, if TTD benefits are to be terminated because the employee has returned to work, it must be shown that the employee is capable of steady and readily available employment. Id at 10‑13.


"AS 23.30.120(a)(a) creates the presumption of a compensable disability once the employee has established a preliminary link between employment and injury." Wien Air Alaska v. Kramer, 807 P.2d 471, 474 (Alaska 1991). That the employee "suffered a work related injury for which he received compensation from [the employer] is sufficient to establish a preliminary link between his employment and his continuing disability thus implicating AS 23.30.120(a)," Id. at 474, n.6.


In Wien Air Alaska v. Kramer, 807 P.2d 471 (Alaska 1991) the Alaska Supreme Court indicated that the statutory presumption in AS 23.30.120 applies to a claim for continuing disability.  Although Employee is only requesting TTD benefits for an isolated four‑day period, we assume for the purposes of this decision that the statutory presumption applies to this case.


AS 23.30.120(a) provides in pertinent part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


In Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwood II), the Alaska Supreme Court held that the employee must establish a preliminary link between the injury and the employment.  This rule applies to the work relationship of the injury and the existence of disability. Wien Air Alaska v. Kramer, 807 P.2d 471, 473‑74 (Alaska 1991).  "[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make the connection." Smallwood II, 623 P.2d at 316.  "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of medical facts involved." Veco Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  Once the employee makes a prima facie case of work‑relatedness, the presumption of compensability attaches and shifts the burden of production to the employer. Id. at 870.  To make a prima facie case the employee must present some evidence 1) that he has an injury and 2) that an employment event or exposure could have caused it.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work‑related. Id.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Alaska Supreme Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.'" Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966)).  In Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the court explained two possible ways to overcome the presumption 1) producing affirmative evidence the injury was not work‑related or 2)  eliminating all reasonable possibilities the injury was work related.  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869.  If the employer produces substantial evidence that the injury was not work‑related, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence. Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of [triers of fact] that the asserted facts are probably true." Saxton v. Harris, 395 P. 2d 71, 72 (Alaska 1964) . Finally, there can be no construction in the employee's favor. 1988 SLA ch. 79 §1(b).


In this case, two insurers are implicated as potentially liable parties for Employee's benefits.  Accordingly, the last injurious exposure rule applies here.
The Alaska Supreme Court has held that "injury" under the Alaska Workers' Compensation Act includes aggravations or accelerations of pre‑existing conditions. See, e.g., Burgess Construction v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwood II); Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966).  When multiple injuries are involved, liability is decided under the "last injurious exposure" rule.  Ketchikan Gateway Borough v. Saling, 604 P.2d 590 (Alaska 1979). This rule "imposes full liability on the employer or insurer at the time of the most recent injury that bears a causal relation to the disability." Id. at 595. In United Asphalt Paving v. Smith, 660 P.2d 445, 447 (Alaska 1983), the court stated:


Under this rule there are two distinct determinations which must be made, (1) whether employment with the subsequent employer "aggravated, accelerated, or combined with" a pre-existing condition; and, if so, (2) whether the aggravation, acceleration or combination was a "legal cause" of the disability, i.e a substantial factor in bringing about the harm."


Whether a subsequent employment "aggravated, accelerated, or combined with" a pre‑existing condition is a question of fact "usually determined by medical testimony." Smallwood II, 623 P.2d at 316 (quoting Thornton, 411 P.2d at 210).  Whether an aggravation was a substantial factor must be determined by the following test: "[I]t must be shown both that the [disability] would not have happened 'but for' the employment and that the [employment] was so important in bringing about the disability that reasonable men would regard it as a cause and attach responsibility to it." State v. Abbott, 498 P.2d 712, 717 (Alaska 1972).


In applying the "last injurious exposure" rule we must first determine whether the presumption of compensability attaches against the last employer or insurer. See Providence Washington Insurance Co. v. Bormer, 680 P.2d 96 (Alaska 1984) in this case, Industrial Indemnity is the most recent insurer.


Employee received temporary total disability benefits for the period February 14, 1989 through May 9, 1989 at the weekly rate of $386.00. In Kramer, 807 P.2d 471, 475 n.6 (Alaska 1991), the court held that the fact the employee received compensation for a work‑related disability was sufficient to establish a preliminary link between his employment and his continuing disability, thus implicating AS 23.30.120. Because industrial Indemnity paid Employee TTD benefits for the above period, we conclude, based on Kramer, that Employee has established a preliminary link.


However, we further conclude industrial Indemnity has overcome the preliminary link with substantial evidence, specifically the medical testimony, reports and chart notes of Dr. Newman and Dr. Smith stated above in our case summary.  Therefore, the presumption drops out and Employee must prove all the elements of his claim by a preponderance of the evidence.


After reviewing the entire record, including the medical records, Employee's hearing briefs, and the hearing testimony, we could find no specific medical or other evidence to support Employee's claim he was unable to work‑during the above four‑day period.  Therefore, Employee has failed to prove all the elements of his claim by a preponderance of the evidence.  His claim for TTD benefits against industrial Indemnity for the above period is denied and dismissed.


We must next apply the last injurious exposure rule and presumption against Great American.  We again find, based on Kramer, that Employee has established a preliminary link between his 1987 injury and his employment while Great American insured Employer.


We also find, based on the medical testimony, reports and chart notes of Dr. Newman and Dr. Smith (stated above) that Great American has overcome the presumption with substantial evidence.  Therefore, the presumption drops out, and Employee must prove all the elements of his claim by a preponderance of the evidence against Great American.  We conclude Employee has failed to prove his claim for TTD benefits, against Great American, for the four‑day period in 1990.


As we indicated above in our analysis of Employee's claim against industrial indemnity, we find no evidence Employee was disabled or unable to work during this period.  Therefore, his claim for TTD benefits against Great American is denied and dismissed.

III. Medical costs.


Finally, Employee has asserted a claim for medical benefits.


AS 23.30.095(a) requires employers to pay for the treatment necessitated by the nature of injury or the process of recovery up to two years after the injury date.  After the two years we may authorize treatment necessary for the process of recovery.  "If the treatment is necessary to prevent the deterioration of the patient's condition and allow his continuing employment, it is compensable within the meaning of  the statute." Wild v. Cook Inlet Pipeline, No. 3AN‑80‑8083 (Alaska Super. Ct. Jan. 17, 1983); See accord Dorman v. State, No. 3AN‑83‑551 at 9 (Alaska Super. Ct. February 22, 1984).


We have also concluded that treatment must be reasonable and necessary to be payable under subsection 95(a).  See Weinberger v. Matanuska‑Susitna School District, AWCB No. 81‑0201 (July 15, 1981), aff'd 3AN‑81‑5623 (Alaska Super. Ct. June 30, 1982), aff'd Ireland Chiropractic Clinic v. Matanuska‑Susitna School District, memorandum opinion and judgment, Op. No. 7033 (Alaska June 1, 1983).


We again apply the presumption and "last injurious exposure" rule analysis as done above in the claim for TTD benefits.


Regarding his claim against industrial Indemnity, we find he has established a preliminary link based on his testimony his condition worsened in January and February 1989, although he was not working for Employer at the time. we find this worsening constitutes an aggravation of his pre-existing condition.  Therefore, the statutory presumption attaches to his claim.


We find Industrial Indemnity has overcome the presumption with substantial evidence.  Specifically, this conclusion is supported by the testimony and medical reports of Dr. Newman (including his sworn affidavit) and Dr. Smith.  These physicians indicate Employee's current medical condition is unrelated to his work for Employer.


Therefore, the presumption drops out and Employee must prove his claim by a preponderance of the evidence.  We conclude Employee has failed to prove his claim for medical benefits against industrial Indemnity.  This conclusion is supported by the testimony and reports of Dr. Newman and Dr. Smith.  Although Dr. Dix testified for Employee, we find his testimony added little to Employee's claim.  He had reviewed very few medical reports related Lo Employee's claim, and he had only examined Employee once.  Further, this single examination appears to have lasted only a brief period.


Even Employee does not believe his current problems are related to any period of time in which he worked for Employer when it was insured by Industrial Indemnity.  Accordingly, Employee's claim for medical benefits against Industrial Indemnity is denied and dismissed.


We next determine whether Employee's claim for medical benefits against Great American is compensable.  First, we find Employee has established the presumption by his own testimony.  Secondly, we find, as in the above analyses, that Great American has overcome the presumption with the medical testimony and reports of Dr. Newman and Dr. Smith.


Therefore, the presumption drops out and Employee must prove all the elements of his claim by a preponderance of the evidence.  Again, we conclude that Employee has failed to prove his claim against Great American.


in this claim, we do not give full weight to the testimony of Chuck Rock.  Mr. Rock testified Employee did not work for him since 1988, Yet, Employee later testified he worked for Mr. Rock in March 1991, only two months before the hearing.  We find Mr. Rock should have reasonably remembered such recent employment by Employee.


In fact, such recent employment raises the question whether this or any other recent employment is a factor in Employee's current condition.  In any case, this decision only concerns Employee's condition up to the hearing in April, and whether his condition was related to his employment with Employer.  We conclude, by a preponderance of the evidence, that his condition is unrelated to his employment while either Industrial Indemnity or Great American insured Employer's workers' compensation benefits.  Employee's Claim for TTD benefits, medical benefits or attorney's fees and costs.


ORDER

Employee's claim for TTD benefits, medical costs and attorney's fees and costs is denied and dismissed in accordance with this decision.


Dated at Anchorage, Alaska, this 9th day of September, 1991.



ALASKA WORKERS' COMPENSATION BOARD



/s/ MR Torgerson



Mark R. Torgerson,



Designated Chairman



/s/ RL Whitbeck Sr.



Richard L. Whitbeck, Sr., Member

DISSENT OF MEMBER HARRIET M. LAWLOR

I respectfully dissent. I believe Employee's claim for medical benefits is compensable.  I believe his symptoms and shoulder/neck condition are related to his initial injury in 1987 when Great American insured Employer's workers' compensation. I find that the evidence indicates Dr. Strohmeyer appears to have misdiagnosed Employee's condition as arthritic in nature.  When he told Employee his condition was arthritic, Employee stopped going for treatment, having concluded that there was no medical treatment that would help.


Further, I believe Employee focused on his personal problems (the death of his wife and raising their infant child) and chose not to seek medical treatment although his pain persisted during the 12‑month period from February 1988 until February 1989 when his condition worsened.


I believe the majority has erred by failing to give sufficient weight to Employee's testimony and has placed too much emphasis on the medical evidence of Dr. Newman and Dr. Smith.  Accordingly, I would award Employee medical benefits through the date of the April hearing.  However, I would not award the requested TTD benefits.  I find Employee was able to work but chose not to do so.



/s/ HM Lawlor



Harriet M. Lawlor, Member

MRT/fM

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Anthony W, Schmidt, employee/applicant; v. Beeson Plumbing and Heating, Inc., employer; and Great American Insurance Co., and Industrial Indemnity, insurers/defendants; Case Nos. 8716387 and 8909831; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 9th day of September, 1991.
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