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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

ROBERT B. CAMERON, II,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 8923771


v.
)



)
AWCB Decision No. 91-0241

MARKAIR, INC.,
)



)
Filed with AWCB Anchorage


Employer,
)
September 12, 1991



)


and
)



)

ALASKA NATIONAL INSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)

                                                             )


Employee's claim for medical care, temporary total disability benefits, and actual attorney, fees was heard at Anchorage, Alaska on August 21, 1991.  Employee was present and represented by attorney Charles Coe.  Defendants were represented by attorney Mark Figura.  The record closed at the conclusion of the hearing.


SUMMARY OF THE EVIDENCE AND ARGUMENTS@

It is undisputed that Employee was injured in the course and scope of his employment on September 3, 1989.  He was working as a cargo handler/loadmaster and was unloading freight containers from an airplane.  While climbing out of his loader, he stepped on a rock and injured his lower back.


Employee has had neck and upper back problems in the past, and was treated by Kenneth 0. Ketz, D.C., before his 1989 injury.  After his injury he returned to Dr. Ketz for treatment.  Dr. Ketz' September 8, 1989, report indicates he planned to treat Employee daily for one week, three times a week for four weeks, twice a week for the next four weeks, and once a week for the following four weeks.


Employee testified he does not recall if he got a copy of the treatment plan, but he did recall going over Dr. Ketz' written plan with him.  Dr. Ketz testified that he doesn't know whether Employee got a copy of the treatment plans, but he did go over his plans with Employee and they were made available to him.


On September 12, 1989, Dr. Ketz completed a report indicating Employee's progress had been slow, and he would be treating Employee daily for another week.


On September 25, 1989, we received Defendants' Controversion Notice controverting payment of chiropractic treatments exceeding the frequency of treatment provided in our regulations.


On September 27, 1989, Defendants began paying temporary total disability (TTD) benefits, effective September 8, 1989, at the weekly rate of $504.48. (September 27, 1989, Compensation Report).


Employee returned to work on October 9, 1989.  He only worked for a brief period before his pain increased, and then he quit.  Dr. Ketz' wrote to the adjuster on October 18, 1989, stating he had taught Employee exercises for home use.  He said Employee did not follow the proposed treatment plan; he returned to the office without appointments at the beginning of the treatment because the pain was severe.  Dr. Ketz stated that since Employer had no lightduty work available for Employee, he would have to remain off work.  Dr. Ketz indicated Employee might be a candidate for work hardening.


Defendants resumed paying TTD benefits. (October 18, 1989, Compensation Report).


Defendants arranged for Employee to be examined by Christopher Horton, M.D. In his December 8, 1989, report Dr. Horton stated he believed Employee had mechanical low back pain, perhaps a facet syndrome.  Dr. Horton found Employee had full range of motion in his dorsolumbar spine, and no objective abnormalities.  Dr. Horton did not doubt Employee's pain complaints.  He added:


It is my feeling that if this man returns to the heavy work of a loadmaster that he is likely going to have repeat flare‑ups of this low back discomfort.  I do feel that chiropractic adjustments are not helping him in any way and should be discontinued. It would be my recommendation that he get in touch with a family physician or orthopaedic surgeon for treatment of these annoying symptoms.  The patient could be seen by rehabilitation medicine and they would probably be inclined to get him started on a good home exercise program and/or back school.  I do not see any evidence that his problem is going to be one of a permanent nature but certainly when one is expected to lift up to 190 pounds as the job description states one would expect that this man is going to have repeated flare‑ups of low back pain.


In his January 17, 1990, report Dr. Ketz  advised he had revised Employee's treatment plan.  He planned to treat Employee two times per week for two weeks, once a week for six weeks, once every two weeks for eight weeks, and then one visit per month for four months.  The report also indicated that Employee was working with Employer in an effort to return to modified employment.


On February 7, 199 0, we received Defendants’ Controversion Notice denying payment of this revised plan because it was in excess of the frequency of treatments stated in our regulations.


In his February 15, 1990, report Dr. Ketz indicated Employee was in a swimming program at the YMCA, swimming three times per week.  The swimming was beneficial, and Employee's symptoms were decreasing.  Employee continued to be treated by Dr. Ketz. in his April 10, 1990, report Dr. Ketz indicated Employee returned to work on April 3, 1990.  He was released by Dr. Ketz for modified work.  Dr. Ketz said Employee's frequency of treatment would continue to decrease, but he would be monitored closely during the first two to three weeks of his return to work.  Dr. Ketz testified that Employee had to be treated more frequently in May 1990 because returning to work increased his symptoms.  Dr. Ketz testified that Employee had steady, objective improvement during his course of treatment.  He believes Employee's return to work proves that his treatment improved Employee's condition.


In his April 11, 1990, letter Dr. Ketz advised Defendants that Employee had a pars defect, "a spondylolysis of the left pars interarticulosis," at the L‑5 level.  Because of this condition, "true stability is probably not possible . . . . His condition will become 'stationary' and his symptoms will improve but his lower back will continue to have a certain amount of instability." Dr. Ketz testified at the hearing that the pars defect existed before the September 1989 injury.  He also testified that the injury caused more weakness to the pars defect because the tissue in that area was weakened by the trauma.  According to Dr. Ketz, the pars defect and weakened tissue slow down the healing process.


Defendants had Employee evaluated by Edward Voke, M.D., in January 1991.  In his report dated January 15, 1991, Dr. Voke indicated he believed Employee suffered from a lumbosacral strain.  He stated Employee's diagnosis was related to his September 1989 injury.  He noticed minimal narrowing at the L5‑Sl level on Employee's lumbosacral spine x‑rays.  Dr. Voke found Employee medically stable, and the stability occurred some months before Dr. Voke's examination.  He found Employee was not disabled from working at his usual job, as he was performing the job full time, 12 hours a day.  He found no evidence of permanent impairment from the injury, and believed no further treatment of any type would be needed.  Dr. Voke agreed with Dr. Horton and said "a Back School would have been ideal for him."


Defendants followed up on Dr. Voke's comment by inquiring whether the YMCA membership provided in March, April, and May 1990, fulfilled the need for a back school.  Dr. Voke responded that it had, and that a back school was not appropriate for Employee at this time. (Voke February 6, 1991, letter).


Dr. Ketz testified he never received a copy of either Dr. Horton's or Dr. Voke's report.


Because this claim involved a difference of opinion between Employee's treating physician and Employer's physician, an examination was scheduled on April 9, 1991, with Louis Kralick, M.D., a board‑chosen physician.  Dr. Kralick noted the minimal disk space narrowing on the x‑rays.


In his March 26, 1991 letter Dr. Ketz had asked Dr. Kralick "what role will the spondylolisthesis

 play in this injury and in [Employee's] recovery?" He had also asked if "a spondylolisthesis is ever considered to be 'stable'. " To these questions by Dr. Ketz, Dr. Kralick responded, "If this condition does exist it is certainly not well seen on his films.  I do not feel that it would play any significant role in injury or recovery, particularly as there is no evidence of accompanying spondylolisthesis."


Dr. Kralick diagnosed chronic lumbosacral strain without evidence of significant limitation of back range of motion or neurologic deficit.  He stated no medical treatment of any type was necessary, no impairment rating was appropriate, and Employee could work as a loadmaster.  He reviewed Employee's treatment history and his medical records.  He found no "appreciable change" in Employee's condition despite chiropractic treatment since 1983.  Dr. Kralick noted that with heavy lifting Employee may possibly have flare‑ups of low back pain.  He stated Employee had reached medical stability, probably at the beginning of the year.


Employee continued to work for Employer as cargo supervisor until May 1991 when he was terminated by Employer.  Defendants allege this was because Employee's attitude was incompatible with his superiors' management objectives.


Employee testified that once he was terminated as a supervisor, Employer would not let him return to work as a cargo handler because of the restrictions placed on him by Dr. Ketz.


In his July 12, 1991, report Dr. Ketz indicated Employee was released for work, and did not restrict the type of work.  On August 5, 1991, Employee returned to work as a cargo handler, his job at the time of his 1989 injury.  Employee testified Employer permitted him to return to work as a loadmaster once he presented a copy of Dr. Kralick's report stating he could return to work without restriction.  Employee testified his condition remained the same between May and August 1991.  He said he needed to return to work because he has children to support as well as himself.


Employee testified he still has pain and his symptoms flare‑up occasionally.  He testified that chiropractic care improved his condition, and the medical doctors did not give him anything that treated his back problem.
 He seeks payment of Dr. Ketz' unpaid charges which total $3,442.00, as well as an award of TTD benefits for the period he was unemployed from May 1991 to August 1991, future chiropractic care, and his actual attorney's fees of $2,000 based on 16 hours of work at $125.00 per hour.


Defendants contend Employee has not proven all the necessary elements to obtain payment of the chiropractic charges that exceed the frequency stated in our regulations.  They contend Employee was medically stable between May and August 1991. Thus, he cannot be awarded TTD benefits.  Defendants argue there is ample evidence that future chiropractic care is not necessary.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. TREATMENT IN EXCESS OF OUR FREQUENCY STANDARDS


AS 23.30.095(c) provides in part:


When a claim is made for a course of treatment requiring continuing and multiple treatments of a similar nature. . . . the physician or health care provider shall furnish a written treatment plan if the course of treatment will require more frequent outpatient visits than the standard treatment frequency for the nature and degree of the injury and the type of treatments.  The treatment plan shall be furnished to the employee and the employer within 14 days after treatment begins.  The treatment plan must include objectives, modalities, frequency of treatments and reasons for the frequency of treatments. if the treatment plan is not furnished as required under this subsection, neither the employer nor the employee may be required to pay for treatments that exceed the frequency standard.  The board shall adopt regulations establishing standards for frequency of treatment.


We have adopted 8 AAC 45.082(f) to establish frequency standards.  We also adopted 8 AAC 45.082(g) which permits us, under certain circumstances, to require the employer to pay for treatments that exceed our standards.  Subsection 82(f) provides in part:


[T]he standards for payment for frequency of outpatient treatment for the injury will be as follows.  Except as provided in (h) of this section, payment for a course of treatment for the injury may not exceed more than three treatments per week for the first month, two treatments per week for the second and third months, one treatment per week for the fourth and fifth months, and one treatment per month for the sixth through twelfth months.  Upon request, and in accordance with AS 23.30.095(c), the board will in its discretion, approve payment for more frequent treatments.


8 AAC 45.082(g) provides:


The board will, in its discretion, require the employer to pay for treatments that exceed the frequency standards in (f) of this section only if the board finds that


(1) the written treatment plan was given to the employer and  employee within 14 days after treatments began;


(2) the treatments improved or are likely to improve the  employee's condition; and 


(3) a preponderance of the medical evidence supports a conclusion that the board's frequency standards are unreasonable considering the nature of the employees injury.


Defendants' first contention is the written treatment plan was not given to Employee as required by 8 AAC 45.082(g)(1). There is no dispute that the plan was timely filed with us and Defendants.


Dr. Ketz testified he went over the plan with Employee, and his records are available to Employee.  He Was not sure if Employee got a copy of the plan.  Dr. Ketz testified that his patients don’t necessarily get a copy of the written treatment plan.  The plans themselves don't indicate that Employee was given a copy.  Employee testified he was not sure if he was given a copy of the written plans, but he did recall seeing the written plans when he went over the records with Dr. Ketz.


As far as we can determine, we have not previously been called upon to interpret 8 AAC 45.082(c) and determine what "given to the employee" means.  In Belgarde v. National Bank of Alaska, AWCB Decision NO. 90‑0153 (July 12, 1990), Dr. Emerson failed to timely give Employer and us a written treatment plan.  He had gone over the initial plan with the employee, but not the subsequent plan.  We noted his discussion with the employee and merely stated, "Even if this qualified as 'giving, her the written treatment plan, there is no evidence that he had a similar discussion with Employee in July 1989 [the date of the subsequent plan]." We denied the employee's request that the employer pay Dr. Emerson's charges because he had failed to timely file his report with us and the employer.


We find the term "give" is not a technical or legal term.  Accordingly, we turn to Webster's New World Dictionary 591 (2nd ed. 1979) for assistance.  "Give" has 20 listed meanings including:


[T]urn over the possession or control of . . . make a gift of; to hand or pass over into the trust or keeping of someone; . . . sell for a price . . . ; to relay; pass along (to give regards to someone); . . . to put in communication with, as by telephone; to be the source, origin, or cause of; produce; supply (cows give milk); . . . to put forward for acceptance or rejection; offer; proffer (to give a suggestion); . . .to utter, emit or produce. . . put in words; state (to give a reply).


We find these definitions leave room for interpretation; 'giving' a written treatment plan could include orally communicating the plan and showing the plan to the employee as well as handing the employee a copy of the written plan.


Various sections of our regulations require documents be filed or served, and we have defined those terms. 8 AAC 45.020(c); 8 AAC 45.060(b). We note that 8 AAC 45.082(g)(1) does not use the terms file or serve.


In this case, the physician testified he went over the treatment plan with Employee, and Employee testified he saw the plan.  We find Employee had actual knowledge of the plan.  We conclude that is sufficient to meet the requirements of 8 AAC 45.082(g) that the written plan be given to the employee.


Next we consider whether the treatments improved Employee's condition.  Employee testified the treatments improved his condition and permitted him to work.  Dr. Ketz pointed to Employee's return to work as evidence of improvement.  Dr. Horton and Dr. Voke said no more treatments were necessary, but did not comment upon the effect of the treatments provided before their examinations.  Like Dr. Ketz, Dr. Horton recommended a back school.  Dr. Voke said the swimming program in which Employee engaged in March, April, and May 1990, took the place of a back school.  Employee testified the swimming improved his condition.


Dr. Kralick found there was no evidence of spondylolisthesis, and doubted whether it existed since it was not "well seen on his films." Dr. Kralick reviewed all of Employee's records and concluded chiropractic care had not "appreciably changed" Employee's condition.


We find Employee's condition continued to improve at least through May 1990.  However, by the time of Dr. Kralick's examination in April 9, 1991, there was no evidence of accompanying spondylolisthesis and no evidence of appreciable change despite chiropractic care.  Because Dr. Kralick's statement was somewhat equivocal regarding the benefit of the past care, we find his testimony is doubtful and must be resolved in Employee’s favor.  Land & Marine Rental Co. v. Rawls, 686 P.2d 1187, 1190 (Alaska 1984); Miller v. ITT Arctic Services, 577 P.2d. 1044, 1049 (Alaska 1978).  Accordingly, as to past treatment we find it provided some change (improvement) although it was not appreciable.


However, as to future care Dr. Kralick was specific.  Because Dr. Kralick is our choice of physician and less likely to have the bias of Employee's treating physician, who is seeking payment of his charges, or the bias of Employer's choice of physician, we chose to rely upon Dr. Kralick’s opinion and give his opinion greater weight.  Accordingly, we conclude treatments after the date of Dr. Kralick's examination did not and are not likely to improve Employee's condition.


We consider the final element listed in 8 AAC 45.082(g), that is, whether the preponderance of evidence supports a conclusion that our standards are unreasonable.  Dr. Ketz testified that Employee's condition was severe and recovery was slowed by Employee's pars def act.  Accordingly, he believed the condition warranted treatment in excess of our frequency standards.


Dr. Horton diagnosed a facet syndrome, while Dr. Voke and Dr. Kralick, who is our choice of physician, diagnosed a low back strain.  Because of the different diagnosis by Dr. Horton, we hesitate to rely upon Dr. Horton's opinion.  We chose to give Dr. Horton's opinion very little weight. 


By the time of his January 15, 1991, examination Dr. Voke did not believe Employee needed further treatment or care.  He did not comment upon the past treatment or our frequency standards.


Dr. Kralick stated there was no evidence of appreciable change from chiropractic care, and further chiropractic care was not needed.  We find this means he endorses our frequency standards as they relate to continuing care.  Under 8 AAC 45.082, further chiropractic care would not be allowed because more than a year has passed since the treatments began.  We give Dr. Kralick's opinion more weight because he is our choice of physician.


Unfortunately Dr. Kralick did not comment upon our standards for the past treatments.  Accordingly, we are left only with Dr. Ketz' testimony that the standards were unreasonable given Employee's condition.  We conclude that Employee is entitled to payment of treatments in excess of our frequency standards up to the date of his examination by Dr. Kralick.  Because we have no contrary evidence, we find the number of treatments given by Dr. Ketz is appropriate.  We will order Defendants to pay Dr. Ketz' charges to April 9, 1991, but deny Employee's request for payment after that date.

II. ARE ADDITIONAL DISABILITY BENEFITS DUE?


The Alaska Workers' Compensation Act defines "disability" as the "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment." AS 23.30.265(10). The Act provides for benefits at 80% of the employee's spendable weekly wage while the disability is "total in character but temporary in quality," AS 23.30.185, but doesn't define TTD.  However, §185 does limit the duration of TTD benefits to the date of medical stability.  AS 23.30.265(21) defines medical stability as:


[T]he date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment, notwithstanding the possible need for additional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measurable improvement for a period of 45 days; this presumption may be rebutted by clear and convincing evidence.


Moreover, Bailey v. Litwin Corp., 713 P.2d 249 (Alaska 1986), "stands for the proposition that medical stability, is irrelevant in determining cessation of TTD benefits if the employee has returned to work." Olson v. AIC/Martin J.V., No. 3699 slip op. at 9 (Alaska June 7, 1991).  However, if TTD benefits are to be terminated because the employee has returned to work, it must be shown that the employee is capable of steady and readily available employment.  Id. at 10‑13.  Thus, under AS 23.30. 185 and 265 (10) and the case law, TTD ceases when 1) the employee reaches medical stability, or 2) the employee has returned to steady and readily available employment, whichever comes first.


"AS 23.30.120(a)(1) creates the presumption of a compensable disability once the employee has established a preliminary link between employment and injury." Wien Air Alaska v. Kramer, 807 P.2d 471, 474 (Alaska 1991).  That the employee "suffered a work related injury for which he received compensation from [the employer] is sufficient to establish a preliminary link between his employment and his continuing disability thus implicating AS 23.30.120(a)." Id. at 474, n.6,


We find Employee returned to work in October 1990 and worked until May 1991.  We Find his termination from that employment was not due to his injury, but due to his attitude which was incompatible with management's objectives.  Steady and regularly available employment existed, but Employee's attitude cost him the supervisor's job.


In addition, Dr. Voke stated Employee was medically stable at the time of his examination in January 1991.  Dr. Voke believed medical stability occurred sometime prior to that date.  Dr. Kralick agreed with Dr. Voke and found Employee was medically stable, and this had occurred around the first part of 1991.  Dr. Ketz, using his own definition of medical stability, said Employee was not medically stable.  However, he did say that Employee's condition was stationary in May 1991 and has remained unchanged.  Dr. Ketz had released Employee to work without restriction by July 1991.  Employee himself testified there was no change in his condition between May and August 1991.  Accordingly, we conclude Employee was medically stable during the period of May 1991 through August 1991.  Under AS 23.30.185 we must deny his request for TTD benefits.

III.  SHOULD ACTUAL ATTORNEY'S FEES BE AWARDED?


We next consider Employee's request for costs and attorney's fee.  AS 23.30.145 provides in pertinent part:


(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all  sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded.


. . . .


(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fees.  The award is in addition to the compensation or medical and related benefits ordered.


We find the claim was controverted both by a controversion notice and by Defendants' actions.  Wein Air Alaska v. Arant, 592 P.2d 352 (Alaska 1979).  The fee due under subsection 145(a) is for compensation benefits awarded, not medical benefits. See AS 23.30.265(8) and AS 23.30.265(20); State of Alaska v. Brown, 600 P.2d 9 (Alaska 1979).  Because no compensation has been awarded, we conclude we cannot award a fee under AS 23.30.145(a).


We find Defendants resisted and controverted paying medical benefits, and we can award a fee under subsection 145(b).  Alaska Interstate v. Houston, 586 P.2d 618, 620 (Alaska 1978).


We have adopted 8 AAC 45.180(d) to help us implement subsection 145(b).  This regulation provides in part:


A request for a fee under AS 23.30.145(b) must be verified by an affidavit itemizing the hours expended as well as the extent and character of the work performed, and, if a hearing is scheduled, must be filed at least three working days before the hearing on the claim . . . . Failure by the attorney to file the request and affidavit in accordance with this paragraph is considered a waiver of the attorney's right to recover a reasonable fee in excess of the statutory minimum fee under AS 23.30.145(a), if AS 23.30.145(a) is applicable to the claim, unless the board determines good cause exists to excuse the failure to comply with this section.


We find the attorney's affidavit was not filed with us more than three days before the hearing.  According to the service stamp, it was served upon Defendants by mail on the date of the hearing.  Under our regulation the failure to timely file and serve the fee request is considered a waiver of the right to a fee in excess of the fee under AS 23.30.145(a) if that subsection is applicable.  In this case, AS 23.30.145(a) is inapplicable.  Unless good cause to excuse the untimely affidavit, no fee is due from Defendants.


Because of this outcome, we hesitate to determine the fee request without an opportunity for an explanation of the untimely filing.  Therefore, if Employee's attorney wants to pursue the request for a fee from  Defendants, he may request a hearing to offer evidence of the reason for the untimely affidavit.  The request must be made by a petition and an affidavit of readiness must be filed when he is prepared for the hearing.  These documents must be filed with us and served on Defendants within 40 days of the date of this decision.  If these documents are not timely filed, Employee's request for attorney’s fees from Defendants is denied and dismissed.  We retain jurisdiction in accordance with this decision to determine whether good cause exits which would permit us to excuse his failure to comply with 8 AAC 45.180(d).


ORDER

1. Defendants shall pay Dr. Ketz' charges through April 9, 1991.


2. Employee's request for payment of Dr. Ketz' charges after April 9, 1991, is denied and dismissed.


3. We retain jurisdiction to determine attorney's fees in accordance with this decision.


Dated at Anchorage, Alaska this 12th day of September, 1991.



ALASKA WORKERS' COMPENSATION BOARD



/s/ Robert W. Nestel



Robert W. Nestel, Member



/s/ D.F. Smith



Darrell F. Smith, Member

Dissent of Designated Chairman Ostrom:


Although I agree with the majority's decision regarding TTD and attorney's fees, I would deny Dr. Ketz' charges after the date Employee was seen by Dr. Voke.  I find Dr. Voke's opinion adequate to support the conclusion that no further improvement in Employee's condition was likely, and there was no longer a preponderance of evidence to support the conclusion that our frequency standards stated in 8 AAC 45.082 were unreasonable.



/s/ Rebecca Ostrom



Rebecca Ostrom,



 Designated chairman

RJO:rjo


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court,


APPEAL PROCEDURES=

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Robert B. Cameron, II, employee/applicant; v. Marcher, Inc., employer; and Alaska National Insurance Company, insurer/defendants; Case No. 8923771; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 12th day of September 1991.



Clerk

SNO

�








    �In  his April 11, 1990, letter Dr. Ketz had indicated Employee had a spondylolysis of the left pars interarticulosis.  Dr. Ketz' records do not reflect when he changed his diagnosis from spondylolysis to spondylolisthesis.


    �We note that the medical doctors Employee has seen were for examinations under AS 23.30.095, and these doctors are only to examine Employee, not treat his condition.


    �A similar result might not have been reached if Employee had not testified that he had not only discussed the plan with the physician, but had also seen the plan.  Also, we note 8 AAC 45.086 requires a physician to file reports with us and the employer; thus, orally communicating a treatment plan to us or the employer does not meet the regulation requirements.










