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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

GREG A. SMITH,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 8823931


v.
)



)
AWCB Decision No. 91-0248

WEONA CORPORATION,
)



)
Filed with AWCB Anchorage


Employer,
)
September 18, 1991



)


and
)



)

ROCKWOOD INSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)

                                                             )


We heard this appeal, of the July 12, 1991 decision of the Reemployment Benefits Administrator (RBA), on August 22, 1991. A two‑member panel quorum, consisting of the designated chairman and a board member representing industry, heard the claim under the authority of AS 23.30.005(f). The employee was present and represented by attorney Joseph Kalamarides.  The employer and insurer were represented by attorney Peter Crosby.  We closed the record when the hearing concluded.


The issue which was intended to be heard at the hearing was whether or not the R.A. abused his discretion in deciding, on July 12, 1991, that the employee was ineligible for reemployment benefits. On July 22, 1991 the Employee filed an appeal of July 12 decision.


According to the employee, the employer submitted a written offer of modified employment.  However, the employee contends that the supposed modified employment requires him to sometimes perform work prohibited by his physician.  In his affidavit of readiness for the appeal hearing, the employee stated he had two witnesses ready to provide testimony.


At the hearing, the parties stipulated to remand the matter back to the RBA to have the RBA reconsider or redetermine the employee's eligibility based on additional information.  The employer stated it wanted a broad remand, not just reconsideration of the issue of modified employment.


We stated that, assuming the Administrative Procedure Act (APA) applies to proceedings under AS 43.30.041, the 30‑day limit for reconsideration had run already.  Alternatively, if the parties were making a request for modification, we asked that they present arguments on why a remand was necessary in that regard.  We voiced our concern of setting a broad precedent whereby the board would simply remand a case to the RBA anytime the parties stipulated that we do so.  We find AS 23.30.041 appears to indicate that procedurally, the next appropriate step is for the board to hear the parties' appeal of the rehabilitation decision, In addition, we asked the parties to proceed with their arguments based on the employee's appeal of the July 12, 1991 decision.


The employee pointed out that Terry McCarron was the rehabilitation specialist performing the employee's evaluation.  The employer apparently indicated to McCarron that modified employment, within the employee's medical restrictions, would be offered to the employee.  McCarron got the employer to sign a form indicating modified employment was available.


The employee put on an offer of proof indicating the following facts.  He would testify that when he worked in the modified job, he was doing very heavy work exceeding the lighter work reflected on the offer of modified work.


After the employee told McCarron of the inconsistency, McCarron told the employee that he would hold off with his report to the RBA until the employer's representative returned from an out‑of‑town appointment.  Instead, however, the report was filed without the above information on the inconsistency between actual work duties and those duties noted on the written modified offer.  Based on the written offer of modified employment, the RBA denied eligibility for benefits.  The employee argues there has been an abuse of discretion because this information was not considered by the RBA in his decision.


Further, the employee's attorney stated he never received a copy of McCarron's report although the employee did get one.  Further, he asserted there is no opportunity for him to contest the RBA's decision by submitting evidence to the RBA after the RBA makes his decision.  He contended there is no due process within AS 23.30.041. The only alternative is to appeal the decision to the board.


The employer acknowledged he was in an awkward position of supporting the remand to the RBA while at the same time arguing that the decision was correct.  The employer's attorney noted he was not aware of the offer of modified employment until the adjuster sent him a courtesy copy.


The employer asserted other reasons for upholding the RBA's decision.  He argued that in the Seattle area, there are jobs available for light duty machinists which fall within the scope of the employee's restrictions.  However, he requested that on remand, the RBA should "elucidate" this matter.  Secondly, the employer questions whether the employee's physical capacities are objectively less than those required to work as a machinist.  In this regard, he argued pain is a subjective factor, and section 41 only addresses objective factors as relevant in determining an employee's physical capacities.


The employee and employer both stated they found the RBA's decision so vague that they were unsure of the basis for his July 12, 1991 decision.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

Until recently, we interpreted AS 23.30.041(c) such that parties who appealed decisions of the RBA could not present testimony but were limited to presenting legal arguments before the board.  Recently, a panel of the board concluded that the parties should be granted the opportunity to present some evidence at the appeal hearing before the board. Hartley v. Lease Kissee Construction, AWCB No. Unassigned, AWCB Case No. 8924293 (September 9, 1991).  Our northern panel recently reached a similar conclusion.  Ervin v. GVEA, AWCB No. Unassigned (September 11, 1991).


There, we noted that in several past decisions, the board had denied the opportunity to submit additional, new evidence which had not been available to the RBA when the RBA or his designee made the underlying eligibility determination. See McCullough v. S&S Welding, Inc., AWCB No. 88‑0333 (December 7, 1988); and Kelley v. Sonic Cable Television, AWCB No. 89‑0169 (July 6, 1989).


Kelley was appealed to the Alaska Superior Court and reversed.  Kelley v. Sonic Cable Television, 3 AN 89‑6531 CI Alaska Super. Ct. (February 19, 1991).  Superior Court judge pro tem Wolverton held that a hearing under AS 23.30.041(d) contemplates a hearing in general accordance with AS 23.30.110(d). However, Judge Wolverton stated a "full blown hearing" is not necessary. Id. at 6.


In an even more recent case, Superior Court judge Hunt also concluded evidence may be presented at a review hearing. Quirk v. Anchorage School District, 3 AN 90‑4509 (Alaska Super. Ct. August 21, 1991) (reversing Quirk v. Anchorage School District, AWCB No. 90‑0095 (May 3, 1990).


Accordingly, the panel in Hartley concluded that parties who appeal the RBA's decision must be given the opportunity to present some evidence "to explain or supplement the documents in the record at the time of the RBA's decision, or which has arisen since the RBA's decision." Hartley at 4. We adopt the rationale of the panel in Hartley.


Therefore, we are reopening the record in this matter under AS 23.30.110, AS 23.30.135, and AS 23.30.155(h). The parties shall schedule a pre‑hearing  to ascertain the number of witnesses necessary for a determination of the appeal of the RBA's decision.  The parties will not be allowed a "full blown" hearing.  The hearing will he limited to testimony and documentary evidence specific to the issues raised in the appeal of the RBA's decision.


ORDER

The hearing record is reopened in accordance with this decision.  The appeal of the RBA's decision is continued pending an evidentiary hearing.


Dated at Anchorage, Alaska, this 18th day of September, 1991.



ALASKA WORKERS' COMPENSATION BOARD



/s/ MR Torgerson



Mark R. Torgerson,



Designated Chairman



/s/ Robert W. Nestel



Robert W.  Nestel, Member

MRT/fm

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Greg A. Smith, employee/applicant; v. Weona Corporation, employer; and Rockwood Insurance Co., insurer/defendants, Case No. 8823931; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 18th day of September, 1991.
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