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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

RICHARD TRZESNIOWSKI,
)



)


Employee,
)
DECISION AND ORDER


  Petitioner,
)



)
AWCB Case No. 8713177


v.
)



)
AWCB Decision No. 91-0249

SERVICE MASTER PBM OF ANCHORAGE,
)



)
Filed with AWCB Anchorage


Employer,
)
September 18, 1991



)


and
)



)

CNA/TRANSPORTATION INSURANCE,
)



)


Insurer,
)


  Respondents.
)

                                                             )


On August 23, 1991, in Anchorage, Alaska, we heard the employee's petition for modification of a previous decision and order and his claim for medical expenses.  The employee was present but not represented by an attorney.  The employer and insurer (employer) were represented by attorney Constance E. Livsey.  The record closed at the conclusion of the hearing.


HISTORY

On April 18, 1990, the first hearing in this case was held.  One of the issues raised at that hearing was whether the employee was entitled to permanent partial disability (PPD) benefits under AS 23.30.190 for his cervical injury. 


On April 30, 1990, the board issued a decision and order in which it stated: "In this case the preponderance of the evidence available at this time shows no permanent loss of the employee's earning potential.  We must conclude that he is entitled to no additional PPD benefits for his neck injury under AS 23.30.190(a)(20)." The order stated: "The employee's claims for additional permanent partial disability benefits and penalties are denied and dismissed." The employee neither petitioned for reconsideration of this decision and order nor appealed it to the superior court.


On April 30, 1991, the employee filed an application for adjustment of claim (petition for modification) giving as his reason for filing:


Felt that the Decision on the neck was not fairly considered (even though the neck is listed as unscheduled).  I have permanent disability suffered from the job injury.  I feel the neck is a part of the arms and should have been fairly compensated.  The Decision was unreasonable and unfair concerning the neck.  I feel the neck being dysfunctional is as much compensatable (sic) as any other part of the body.


Subsequently, a prehearing was held where three issues were raised: 1) modification of the April 30, 1990 decision and order regarding PPD benefits; 2) continuing medical benefits relating to the neck injury incurred between the April 30, 1990 decision and order and August 29, 1990; and 3) transportation expenses incurred for medical treatment.  The employer did not deny the expenses for ongoing medical treatment, which was related to the neck injury.  The employee submitted copies of medical bills and the employer stated that it would review them and advise the employee by May 30, 1991 as to which type of treatment it would authorize,


On May 30, 1991, the employer filed an answer which denied: 1) PPD for the neck injury; 2) medical costs for pleurisy and costochondritis condition; 3) transportation expenses to Eagle River for treatment and for depositions attended by the employee; 4) medical records costs; and 5) modification of the board's April 30, 1990 decision and order.


On June 24, 1991, a second prehearing was held.  At that time the issues were narrowed to modification of the April 30, 1990 regarding PPD for the neck injury and continuing medical and related transportation expenses from April 30, 1990.  The record reflects that on June 25, 1991, the employee called the prehearing officer and advised him that he had changed his mind and did not want to drop his claim for $35.00 for the cost of obtaining medical records from Dr. Nordstrom on January 17, 1990.  The employer was advised of this change and objected by letter filed on July 16, 1991.


At the hearing, the employee testified that his neck condition is getting worse because he has pain in his arms and headaches.  He also stated that he had lost mobility in his neck and arms.  The employee offered no medical evidence to show that his neck condition had changed since the April 1990 hearing.  In addition, no evidence was submitted indicating that the employee had suffered a loss of wage‑earning capacity since the previous hearing and, in fact, he acknowledged that his neck condition did not affect his ability to work.  The employee said that he thought it unfair that the law was such when he was injured that his neck injury was not covered by workers' compensation insurance.  He was also of the opinion that it was unfair that he was not retrained after his injury.  He feels that the medical providers did not do their job.  The employee said that he is presently receiving chiropractic treatment and his condition is improving.  He said he wanted to be reimbursed for the $35.00 it cost him for copies of his medical records from Dr. Nordstrom.


At the hearing, Livsey argued that under AS 23.30.130, a prior decision and order can be modified only when there has been a change in condition or mistake in the determination of a fact and the employee has offered no evidence of either.  She remarked that the evidence presented at the present hearing was the same that was presented at the April 18, 1990 hearing.


She stated that costs were an issue at the previous hearing and the $35.00 for copying medical records was not a part of those costs and was, therefore, waived.  Further, she said the copies of those records were never served upon the employer or the board and, therefore, they are not a part of the record.


Regarding the medical bills incurred by the employee after the hoard's decision and order of April 30, 1990, Livsey first asserted that the employer should not be held responsible for a $290.40 bill from Providence Hospital which was incurred on April 21, 1990.  The record reflects that on this occasion, the employee was diagnosed and treated for a costochondritis condition.  Next, she argued that the employer should not have to pay an $84.00 bill from David M. Dietz, M.D., for an April 24, 1990 visit because the employee saw him for chest pains, which were unrelated to his neck injury.  Thirdly, Livsey contends that the employer is not responsible for two MRI studies done on September 13, 1990, because they were not authorized.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

The first question we must determine is whether we should modify our decision and order of April 30, 1990 pursuant to AS 23.30.130(a).


AS 23.30.130(a) provides in part:


Upon its own initiative, or upon the application of any party in interest on the ground of a change in conditions. . . or because of a mistake in the determination of a fact, the board may . . . review a compensation case in accordance with the procedure prescribed in respect of claims in AS 23.30.110.


The Alaska Supreme Court discussed subsection 130(a) in Interior Paint Company v. Rodgers, 522 P.2d 161, 168 (Alaska 1974).  Quoting from O'Keeffe v. Aerojet‑General Shipyards, Inc., 404 U.S. 254, 256 (1971) the court stated: "The plain import of this amendment [adding "mistake in a determination of fact" as a ground for review] was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted."


The court went on to say:


The concept of "mistake" requires careful interpretation.  It is clear that an allegation of mistake should not be allowed to become a back‑door route to retrying a case because one party thinks he can make a better showing on the second attempt. 3 A. Larson, The Law of Workmen's Compensation §81.52(b) at 15‑1149 ‑ 1150 (1990).

Interior Paint Co., 522 P.2d at 169.


First, we look to see if there has been a change in the employee's medical condition since the board issued its decision and order on April 30, 1990.  While the employee states that he suffers from neck pain, headaches and arm problems, no medical evidence has been submitted showing that his condition has changed since April 18, 1990 when the first hearing was held.  Accordingly, we find that there has not been a change of conditions.


Second, we consider whether the board, in its decision and order of April 30, 1990, made a mistake of fact in determining that the employee was not entitled to PPD benefits for his neck injury.  As the board noted at page 7 of its decision and order: "Thus an employee must suffer both a permanent medical impairment and a loss of earning capacity to be entitled to unscheduled permanent partial disability benefits." (Emphasis added).  The board, after reviewing the whole record, found that a preponderance of the evidence showed no loss of earning capacity.  No evidence was presented by the employee at the most recent hearing to refute the board's finding on this point.  Accordingly, we find that the board did not make a mistake of fact in its April 30, 1990 decision and order when it determined that the employee had not suffered a loss of earning capacity as a result of his neck injury and, therefore, was not entitled to PPD benefits.


Next, we must determine what, it any, medical bills incurred after April 30, 1990, should be paid by the employer.


AS 23.30.095(a) requires employers to pay for the treatment necessitated by the nature of injury or the process of recovery up to two years after the injury date.  After the two years we may authorize treatment necessary for the process of recovery.


We have also concluded that treatment must he reasonable and necessary to be payable under subsection 95(a).  See Weinberger v. Matanuska‑Susitna School District, AWCB No. 81‑0201 (July 15, 1981), aff'd 3AN‑81‑5623 (Alaska Super.  Ct.  June 30, 1982), aff'd Ireland Chiropractic Clinic v. Matanuska‑Susitna School District, memorandum opinion and judgment, op. No. 7033 (Alaska June 1, 1983).


AS 23.30.120(a) provides in pertinent part: "in a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter,"


In Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwood II), the Alaska Supreme Court held that the employee must establish a preliminary link between the injury and the employment.  "[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make the connection." Smallwood II, 623 P.2d at 316.  "Two factors determine whether expert medical evidence is necessary in a given case; the probative value of the available lay evidence and the complexity of medical facts involved." Veco Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


First, we find that because the expenses in question stem from medical diagnosis and treatment, medical evidence is necessary to establish the preliminary link between them and the injury to the employee's neck.  Since the employee did not submit any medical evidence at the hearing to show that the medical treatments after April 30, 1990 were related to his neck injury, we conclude that he has not established the preliminary link, the presumption of compensability does not attach to his claim and we must deny his claim for medical expenses incurred after April 30, 1990.


Since the employee neither argued that he was entitled to transportation expenses related to treatments for his neck injury, nor produced any evidence in that regard, his claim for such costs must be denied.


The final question is whether the employer is liable for $35.00, the cost the employee paid for copying his medical records from Dr. Nordstrom.  Since the record shows that these records were neither served on the employer nor filed with the board, they are not part of the record and we cannot, therefore, ascertain their relevancy.Accordingly, we deny the claim. 


ORDER

1. The employee's petition for modification is denied and dismissed.


2. The employee's claim for medical expenses is denied and dismissed.


3. The employee's claim for transportation costs is denied and dismissed.


4. The employee's claim for copying medical records is denied and dismissed.


Dated at Anchorage, Alaska, this 18th day of September, 1991.



ALASKA WORKERS' COMPENSATION BOARD



/s/ Russell E. Mulder



Russell M. Mulder,



Designated Chairman



/s/ Robert W. Nestel



Robert W. Nestel, Member

REM/fm

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all' other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Richard Trzesniowski, employee/petitioner; V. Service Master PBM of Anchorage, employer and CNA/Transpiration Insurance, insurer/respondents, Case No. 8713177; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 18th day of September, 1991.
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