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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

JOHN HARTLEY,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 8924293


v.
)



)
AWCB Decision No. 91-0251

LEASE KISSEE CONSTRUCTION,
)



)
Filed with AWCB Anchorage


Employer,
)
September 20, 1991



)


and
)



)

INDUSTRIAL INDEMNITY COMPANY
)

OF ALASKA,
)



)


Insurer,
)


  Defendants.
)

                                                             )


This plea for a decision on the written record was submitted to the board at the request of the parties and prehearing officer Paul Grossi.  The employee is represented by attorney Michael Jensen, and the employer and insurer are represented by attorney Mark Figura.  We closed the record on August 21, 1991 after the parties held a prehearing to discuss their dilemma.


ISSUE

Should a hearing in this matter be further delayed because the physician performing a board‑ordered independent medical examination (IME) has not submitted a written report of the June 3, 1991 examination?


FINDINGS OF FACT AND CONCLUSIONS OF LAW


As noted, an independent medical examination was performed on June 3, 1991 pursuant to AS 23.30.095(k). The record indicates the examination was done by Morris Horning, M.D. No written report or record of this examination has been filed with the board yet.  However, prehearing officer Grossi indicated to the board that he has been informed by Dr. Horning's office that the report has been dictated.


AS 23.30.095(k) states in part: "The report of the independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded." There is no penalty for the failure by the physician to get the report to the board within this time frame.


The list of board IME physicians is limited.  The board appreciates the fact that Dr. Horning and the other physicians on our IME list have agreed to perform these statutorily required and important examinations.  We are grateful for their participation, realizing that physicians have hectic schedules which often include unforeseen emergencies.


Nonetheless, the effect of procrastinating in furnishing the written IME report is to directly delay the entire hearing process.  The employee and employer cannot move toward resolution of their dispute until they know the contents of the report, The board cannot schedule further prehearings or hearings until the report is filed.


The only alternative for all parties, when these delays occur, is to get another IME which will only further delay the entire process.  This is presently unacceptable.  Getting another IME could prolong this matter another three to six months.


The better alternative is to get the report from Dr. Horning.  Accordingly, we urge Dr. Horning to file the written report of the June 3, 1991 examination of the employee within 10 days of the date of this decision.


A copy of this decision and a cover letter have been sent to Dr. Horning on the date of this decision. If the report has been submitted, the parties shall contact Mr. Grossi to schedule a prehearing to move forward with this matter with all due speed.


ORDER


The board requests that Morris Horning, M.D., submit the written report of his June 3, 1991 examination of John Hartley within ten days of this decision.


Dated at Anchorage, Alaska, this 20th day of September, 1991.



ALASKA WORKERS' COMPENSATION BOARD



/s/ MR Torgerson



Mark R. Torgerson,



Designated Chairman



/s/ D.F. Smith



Darrell F. Smith, Member



/s/ Robert W. Nestel



Robert W. Nestel, Member

MRT:dt

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed,


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of John Hartley, employee/applicant; v. Lease Kissee Construction, employer; and industrial Indemnity Company of Alaska, insurer/defendants; Case No. 8924293; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 20th day of September, 1991.



Dwayne Townes, Clerk
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