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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

JOHN W. MURDOCK,
)



)


Employee,
)


  Applicant,
)



)


v.
)



)

ANCHORAGE SCHOOL DISTRICT,
)

(Self-Insured)

)



)


Employer,
)


  Defendant.
)

                                                             )


An Anchorage panel of the Alaska Workers' Compensation Board heard this claim for temporary total disability benefits, attorney's fees and costs on August 22, 1991.  The employee was present and was represented by attorney Charles Coe.  The employer was represented by attorney Patricia Zobel.  We closed the record at the end of the hearing.


ISSUE

Is the employee medically stable?  If so, what is the date of medical stability?


CASE SUMMARY

There is no dispute that the employee hurt his back at work on January 8, 1990 in a slip and fall accident, He initially received medical care from Michael LaMagdeleine, D.C., who diagnosed strain/sprain of the cervical, thoracic and lumbrosacral spine. (LaMagdeleine January 15, 1990 physician's report) The employee was paid weekly temporary total disability (TTD) benefits of $366.88 until February 1, 1990 when he returned to work.  However, he continued to get periodic treatments from Dr. LaMagdeleine.


After treating the employee on August 10, 1991, Dr. LaMagdeleine decided to take him off work again.  At the same time, Dr. LaMagdeleine referred the employee to Robert Fu, M.D., for a second opinion on his condition.


Dr. Fu, a physical medicine and rehabilitation specialist, examined the employee on August 28, 1990.  At that time, Dr. Fu found the employee's only current problem was his low back.  Examination showed the following:


Lower extremity showed that M. Murdock has 2+ knee and ankle reflexes. Negative straight leg raising.  No obvious muscle atrophy.  Sensations to pinprick are full. He can tip‑toe, heelwalk, partial squat and he has full back mobility.  The main finding today is that of palpation along the left iliac crest area.  He has fairly localized discomfort and tenderness.


. . . .


Review of his x‑rays that he brought with him showed that he does have degenerative changes of his back but the disc spaces appear to be fairly intact.  No spondylolisthesis or spondylolysis appreciated.

(Fu August 28, 1990 report at 2).


Dr. Fu diagnosed iliolumbar residual strain with no neurologic involvement.  The doctor injected the left iliac crest area with marcaine/Xylocaine and Hydeltra Cortisone.  The injection improved the employee's discomfort.  Dr. Fu put the employee in off‑work status for two weeks when the doctor would again evaluate the employee's condition.  On September 6, 1990 Dr. Fu released the employee to work, and he also put the employee into a comprehensive back rehabilitation program.  The employer paid TTD benefits from August 10, 1990 through September 10, 1990 when the employee again returned to work.


The employee was also examined by Stephen Menaker, M.D., a general surgeon on September 12, 1990 for an unrelated hernia problem.  Dr. Menaker released the employee to full‑time work.


The employee then was examined by Declan Nolan, M.D., on September 17, 1990 for an orthopedic evaluation.  Dr. Nolan noted that Dr. Fu's injection provided only temporary relief, and that the employee was frustrated because his symptoms continued


Dr. Nolan summarized his examination as follows:


Examination reveals 90 per cent range of motion of the lumbar spine.  The patient has pain at the extremes of motion, particularly flexion and returning from the flexed position.  No Paul on heavy percussion, no spasm.  Straight leg raising is normal.  Neurological exam of the lower extremities is normal and range of motion of the hips is normal.

(Nolan September 17, 1990 report at 2.)


Dr. Nolan diagnosed mild degenerative disc disease and lumbar spine with superimposed sprain and facet pain, but no evidence of radiculopathy.  He asserted the employee was not a surgical candidate, and no further orthopedic treatment was indicated.  However, he suggested the employee discuss the possibility of future facet injections and use of a TENS unit with Dr. Fu.


The employee again stopped working on October 8, 1990.  He treated with Michael Singsaas, M.D. (his treating physician for prostate cancer) who referred the employee back to Dr. Fu on November 15, 1990.  Upon examination, Dr. Fu could not elicit a Tiel's sign, and sensations in both lower extremities were full. in addition, "[r]eflexes are normative.  Straight leg raising is up to 901.  He can tiptoe, heel walk, partial squat and he has a fairly full back mobility.  He still has his chronic low back pain but in spite of that he is able to continue working." (Fu November 15, 1990 report at 1).  After the examination, Dr. Fu ordered another two weeks of physical therapy.


On November 29, 1990 the employee returned to Dr. Fu, complaining of more low back pain.  Examination revealed normoActive 2+ knees and ankles; 90 degrees on straight leg raising; full back mobility; no sensory deficits; and the ability to tip‑toe, heel walk and partial squat.  The employee reported tenderness along the left sacroiliac area.


Dr. Fu again injected the left sacroiliac area with Depo‑Medrol and Marcaine/Xylocaine.  In addition, Dr. Fu ordered the employee to get a bone scan because of the employee's fear of a recurrence of prostatic cancer which was treated in the past.  Further, Dr. Fu felt the employee should see an orthopedic specialist, He added: "I really feel that he will need a short time of intensive back muscle strengthening given his degenerative back problems."


The bone scan revealed a "hot spot" on the left side in both the lumbosacral and femoral areas. (Fu December 10, 1990 report). Dr. Fu suspected a metastatic process and referred the employee back to Dr. Singsaas and took the employee off work.


On January 16, 1991 the employee began treating with Edward Voke, M.D., an orthopedic specialist.  Upon examination, Dr. Voke found 300 positive straight leg raising on the left and negative on the right.  The doctor also found 60 percent normal range of motion of the lumbosacral spine, 2+ knee and ankle reflexes, no motor sensory deficit and "palpable pain I+, left SI joint." (Voke January 16, 1991 report at 1).  Dr. Voke also found the employee could turn from a supine to a prone position without difficulty.


Dr. Voke diagnosed degenerative disc disease "L4‑5 and L5‑S1‑MRI, " and lumbosacral strain.  Dr. Voke felt work therapy would be most appropriate for the employee, and he wanted to see what Dr. Fu suggested too.


Dr.  Voke examined the employee again in February 1991 and April 1991.  He recommended a back rehabilitation program and follow‑up with Dr. Fa.  He also noted that tests were negative for metastasis or other cancer problems.


On May 22, 1991 Dr. Voke examined the employee and stated the situation needs to be concluded." Dr. Voke also recommended the employee‑not return to work because of the ongoing pain in his left lower extremity.


Dr. Fu and Dr. Voke were both deposed, and they each testified on the employee's medical status, including the date of his medical stability. In his August 6, 1991 deposition, Dr. Fu indicated that the employee would have reached medical stability early in 1991, approximately one year post‑injury. (Fu dep. at 14‑15).  Dr. Fu also recommended a work hardening or work modification program. (Id. at 25‑26).


Dr. Voke acknowledged that there was nothing to indicate the employee either improved or got worse during the time Dr. Voke treated him. (Voke dep. at 19‑20).  He indicated there was nothing to contradict Dr. Fu's estimate on the date of medical stability. (Id. at 21).  He asserted the employee's condition had not changed any since the doctor first started treating him in January 1991.


Dr. Voke testified a work hardening program would he helpful, and he saw no contradiction between saying the employee was medically stable, on the one hand, and also recommending a work hardening program.  Still Dr. Voke felt a comprehensive back program could give the employee a chance to improve his condition medically. (Id. at 23).


The employee testified his condition has not improved recently.  He felt that initially (after his injury), his condition got worse but then probably stabilized." However, he felt the pain was getting worse, "more intense."


FINDINGS OF FACT AND CONCLUSIONS OF LAW

The employee requests that he be awarded temporary total disability to the present and continuing because he is not yet medically stable.  The employer argues that the employee was medically stable as early as the fall of 1990 (on September 17, 1990 when Dr. Nolan examined him) but no later than January 8, 1991‑‑one year post injury.


AS 23.30.185 states in pertinent part: "Temporary total disability benefits may not be

 paid for any period of disability occurring after the date of medical stability." AS 23.30,265(21) defines medical stability:


"[M]edical stability" means the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment, notwithstanding the possible need for additional medical care or the possibility or improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measurable improvement for a period of 45 days; this presumption may be rebutted by clear and convincing evidence.


Although the reports of Dr. Nolan and Dr. Fu could lead to the conclusion the employee's condition may not be reasonably expected to change, we find the preponderance of the evidence supports a conclusion that the employee was medically stable as of January 8, 1991, one year post‑injury.  This is the date provided by Dr. Fu, who was the employee's treating physician for a substantial period.  Further, we find Dr. Voke’s testimony supports Dr. Pu's estimate on medical stability.


We find the physician's estimates on medical stability significant.  They possess the expertise to determine reasonable expectations of improvement in the employee's condition which is "objectively measurable." Of course, this is not to say that the employee does not need further treatment, or that his condition will get better or worse.  The physicians still hope his condition will improve.  Nonetheless, the statute only speaks in terms of "objectively measurable" improvement regarding the status of medical stability.


Accordingly, we conclude the employee was medically stable as of January 8, 1991. His temporary total disability benefits are no longer payable after that date.


The employee asks for statutory attorney's fees.  However, no benefits were awarded to the employee in this decision. If the attorney is requesting statutory fees on benefits which the employer paid after a period of controversion,he needs to clarify this for the board.  We retain jurisdiction to resolve this matter.


The employee also requests costs.  However, the affidavit is unclear regarding what benefits relate to these costs, i.e., the issues "upon which the applicant prevailed . . . ." 8 AAC 45.180(f). In addition, although an affidavit of costs was submitted at hearing (and it need not be submitted in advance), the affidavit had handwritten costs mixed with typewritten costs, and it was not served upon the employer and insurer.  Moreover, costs were not explained as required by 8 AAC 45.180. 


Because of these inadequacies, we will not award any costs at this time.  The employee shall serve an affidavit meeting the requirements of 8 AAC 45.180 on the employer, and file a copy with the board, within 10 days of this decision.  The employer shall have ten days to respond to the affidavit and may, within that time, file a response with the board. Of the employer disputes any of the costs, we retain jurisdiction to decide the dispute.


ORDER

1. The employee's claim for temporary total disability benefits after January 8, 1991 is denied and dismissed.


2. The employee's request for attorney's fees and costs is denied at this time.  We retain jurisdiction over these issues in accordance with this decision.


Dated at Anchorage, Alaska, this 20th day of September, 1991.



ALASKA WORKERS' COMPENSATION BOARD



/s/ MR Torgerson



Mark R. Torgerson,



Designated Chairman



/s/ Robert W. Nestel



Robert W. Nestel, Member

MRT:dt

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board arid all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of John W. Murdock, employee/applicant, v. Anchorage School District (Self‑insured) , employer; Case No. 8900159; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 20th day of September, 1991.
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