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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

CHARLES (SCOTTY) CRONE,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case Nos.
8413105


v.
)

9033377



)

SOHIO ALASKA,
)
AWCB Decision No. 91-0264



)


Employer,
)
Filed with AWCB Anchorage



)
October 4, 1991


and
)



)

ALPAC/INA/CIGNA,
)



)


Insurer,
)



)


and
)



)

VECO, INC.,

)



)


Employer,
)



)


and
)



)

ALASKA NATIONAL INSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)

                                                             )


This matter was heard on August 23, 1991, in Anchorage, Alaska.  The employee was present and represented by attorney Charles Coe.  Sohio Alaska and its insurer were  represented by  attorney Frank S. Koziol.  Veco, Inc. and its insurer were represented by attorney Trena L. Heikes.  The record closed at the conclusion of the hearing.


HISTORY

Crone, a 61 year old instrument technician, injured his left ankle on June 20, 1984 while working for Sohio Alaska (Sohio) on the North Slope.  He was walking down a flight of stairs when he slipped and turned his left ankle.  Following a course of treatment with Douglas M. Savikko, M.D., the employee was released to return to work without restriction on September 11, 1984. He then returned to work for Sohio where he remained until he retired in August 1986.


Following his retirement, Crone sought work but remained unemployed until he was hired by Veco on August 19, 1987 as a drill sight technician on the North Slope.  He remained in that position until he was laid off October 4, 1988.  Except for a few weeks of employment with Veco in November 1988 and March 1989, the employee did not work again until he was rehired by Veco on June 23, 1989, On December 18, 1989, Crone was transferred to the Veco Module at the Port of Anchorage but left that job on January 30, 1990, telling Veco personnel that he needed medical treatment for his leg.


On December 7, 1990, Edward Voke, M.D., an orthopedic surgeon, fused Crone's left ankle.


Sohio controverted the employee's claim for benefits on June 26, 1989 under the theory that the last injurious exposure rule made Veco responsible for the payment of any benefits.  On June 8, 1990, the employee filed an Application for Adjustment of Claim against Sohio seeking disability and medical benefits arising out of his June 22, 1984 injury.  Crone filed an Application For Adjustment of Claim against Veco on January 29, 1991.


MEDICAL BACKGROUND

At his deposition taken on October 3, 1990, Dr. Savikko, an osteopath, testified that when Crone first came to him on June 22, 1984, he stated that two days before he had slipped on some stairs and wrenched his left ankle severely.  The doctor did not observe a great deal of swelling and diagnosed a moderate sprain. Dr. Savikko said he assumed, at that time, the employee had not suffered a fracture of the ankle.  The doctor stated that he treated Crone with a brace, cast and physical therapy before he released him to work in September 1984.


Dr. Savikko testified that he saw Crone again for his ankle on June 17, 1985 and he noticed that it had developed exostosis which is the widening of the bony component of the ankle joint. He said he also found some evidence of arthritic pain in the employee's  ankle at that time.


Dr. Savikko said that he saw Crone again on September 30, 1986 and he recorded instability of the left ankle and chronic sprain.  At that time the doctor had x‑ray report from George H. Ladyman,M.D., which stated: "Views of the ankle demonstrated probably old healed fracture with traumatic arthritis angulation, swelling, loss of joint space, partial subluxation of the ankle joint."


Dr. Savikko testified that since Crone saw him on numerous occasion between September 1984, when he released him for work, and late 1988, when he referred him to Dr. Wilson, and almost always said his ankle bothered him and because the employee never mentioned another injury to his ankle, he assumed the 1984 incident caused the fracture Dr. Ladyman referred to, which, in turn, caused the post‑traumatic arthritis.  The doctor stated that being overweight was a substantial factor in contributing to the traumatic arthritis condition.  At another point in his testimony, Dr. Savikko stated that being overweight was just a contributing factor in Crone condition.  He also said, in essence, that while being overweight accelerated the deterioration of the traumatic arthritic condition, the end product would have been the same.  The doctor ended his deposition by stating that he may have over looked an ankle fracture when he examined the x‑ray in June 1984 and that, to a reasonable degree of medical certainty, it is more likely than not that the employee is still suffering from the same problem he saw him for in 1984.


Gary H. Wilson, D.P.M., was deposed on October 18, 1990 and July 18, 1991.  He stated in his first deposition that he first saw the employee for chronic foot pain on November 29, 1988 by referral from Dr. Savikko.  Dr. Wilson said that when he first saw Crone, he felt Crone's ankle pain had progressively gotten worse over the preceding 24 months.  He said he reviewed x‑rays taken on April 19, 1989 and suspected a fracture which had become very arthritic.  When asked if being involved in a significant amount of walking up and down stairs and being on his feet while working for Veco could halve aggravated his ankle condition, Dr.  Wilson explained that any weight bearing on the ankle would have made it worse.  Dr. Wilson also stated that the employee was probably not severely overweight for his age.  He explained that while weight has a lot to do with a person's overall health, it does not cause bones to crush.  Regarding the 1984 sprain, Dr. Wilson testified that while it might have not caused the employee's condition, it significantly made it worse.  At one point, Wilson said that working or not working, Crone's condition would have degenerated.  He said that working may have made surgery necessary just a little sooner.


At his second deposition, Dr. Wilson was asked if Crone's working for Veco significantly worsened his condition assuming that he spent 80% of his time sitting and he responded by saying that damage was going to be going on regardless if whether he was home or working for Veco.  Dr. Wilson also stated that he did not think the employee ever mentioned that working for Veco aggravated his ankle condition.  Dr. Wilson felt from reviewing the x‑rays that there was a possible compression fracture of the tabor dome and that was consistent with the employee's 1984 injury. He testified that from the evidence before him, he felt that the 1984 slip and fall on the steps was a substantial factor in aggravating his pre‑existing condition.


George H. Ladyman, M.D., specializing in radiology, was deposed on July 17, 1991.  He viewed three sets of left ankle x‑rays dated June 20, 1984, September 30, 1986 and October 5, 1990.  He said the 1984 x‑rays showed no acute fracture, but did show soft tissue swell.  While Dr. Ladyman could not determine if the ankle had ever been fractured before, he thought that if it had, it occurred before June 20, 1984.  The doctor described the employee's condition as post‑traumatic arthritis, a condition which began at least six months before June 20, 1984.  Dr. Ladyman said that any injury suffered on June 20, 1984, which could have been a sprain, did not permanently worsen Crone's ankle.  He explained that a non‑severe sprain with the swelling reduced at the time Crone saw Dr. Savikko and without bruising likely did not accelerated the degenerative process.  Dr. Ladyman testified that the swelling was not necessarily caused by an injury but could be the result of the employee being overweight.  The doctor stated that standing, walking, or climbing stairs would accelerate the degenerative process in the employee's ankle.  He testified that if these activities while working at Veco were greater than similar activities in employee's non‑work life, then there was an increased acceleration of the degenerative process while working at Veco.  However, the doctor also stated that any activity that put excessive strain on the ankle would accelerate the degenerative condition.  Dr. Ladyman testified that if the employee worked at a job where he sat approximately 90% of the time the acceleration would be no more than normal.


Dr. Voke, the orthopedic surgeon who fused Crone's ankle on December 7, 1990, was deposed on August 19, 1991.  He stated that the employee first came to him regarding his ankle problem on May 1, 1989.  He said that Crone's ankle was swollen and had very little motion in it. It was Dr. Voke's opinion that he had degeneration arthritis in the ankle joint.  He said that by August 1990, the employee became interested in having an ankle fusion.  The doctor testified that following the surgery in December 1990, the employee has done very well and the prognosis is good.  Dr. Voke stated, in essence, that based on the medical evidence before him, it is his opinion that the 1984 injury is related to the ankle fusion he performed.  When asked whether the ankle had been fractured in 1984, Dr. Voke said that without a fracture, the ankle would not have developed arthritis.


Crone testified by deposition taken on August 8, 1990 and at the hearing.  He stated numerous times that nothing happened while working for Veco that made his ankle any worse.  He testified that his ankle hurt and caused him just as many problems at home when he was off work as it did when he worked.  He said that all of ankle problems started with the injury in 1984 and just continued to get worse after that time.  Crone testified that while he did work some long hours for Veco, the work itself involved mostly sitting while working on gauges or driving from site to site.  He said that standing, walking and climbing stairs were not a big part of his job.


Mike McAdams, a field superintendent for Veco, was deposed on May 1, 1991.  He said that he was familiar with the work instrument technician do and he felt it was the easiest work in the oilfield.  McAdams testified that instrument technicians do a lot of sitting while doing bench calibrations and driving from site to site to read and adjust gauges.


Walter E. Huffman, Jr., a contract superintendent for Veco, was deposed on May 9, 1991.  He testified that based on his observations over the years while working in the oil fields and actually working as an instrument helper, he felt he knew the physical requirements of the job.  He stated that instrument technicians spent most of their time either driving or sitting working with small hand tools, calibration equipment, meters, and those kind of things.


Joseph R. Root, contract representative for Veco, was deposed on May 14, 1991.  He testified that based on 16 years of experience working on the North Slope, he was familiar with the physical requirements of an instrument technician.  He said that 85% to 87% of their time is spent sitting either in a vehicle or doing bench work.


Skippy W. Boomershine, a craft recruiter for Veco, was deposed on May 14, 1991.  He stated that he had a working knowledge of what the physical requirements are for the instrument technician job.  He testified that there is not a whole lot of physical activity involved with the instrument technician position.  He said it involves looking at and adjusting gauges at eye level and sitting at bench using electronic instruments to test and adjust measuring equipment.


J.W. Terrill, a instrument technician who worked with the employee for two weeks in 1988, was deposed on July 9, 1991.  He testified that while he worked with Crone at the Kuparuk field they were walking and climbing up stair all the time.  He estimated that 80% of their time was spent standing, walking, stooping climbing stairs and climbing pipes.  He said that the only time they sat was while they were driving and they only did that only one time.  He testified that he also work for Veco at its  Port of Anchorage job after Crone left in January 1990.  He said that the employee would have been involved in "tuning up the instruments" and that would have required 10% setting, 90% standing, walking and stooping. 


FINDINGS OF FACT AND CONCLUSIONS OF LAW

The first question we must resolve, is whether Veco or Sohio is responsible for the employee's present disability.


The last injurious exposure rule adopted in Ketchikan Gateway Borough v. Saling, 604 P.2d 590, (Alaska 1979), applies when employment with successive employers contributes to an employee’s disability, Veco, Inc v.  Wolfer, 693 P 2d 865, 868, n.1, (Alaska 1985).  This rule, combined with the presumption of compensability set forth in AS 23.30120(a), imposes liability on the subsequent employer when a "preliminary link" between the disability and the employment is established.  Providence Washington Company v. Bonner, 680 P.2d 100, (Alaska 1984) (Rabinowitz J. concurring).  The Board must make two determinations regarding the "preliminary link" and the presumption of compensability under this rule: (1) Whether employment with the Subsequent employer "aggravated, accelerated, or combined with" a preexisting condition; and, if so, (2) Whether the aggravation, acceleration or combining with is a "legal cause" of the disability, that is, "a substantial factor in bringing about the harm" United Asphalt Paving v. Smith, 660 P.2d 445, 447, (Alaska 1983) (quoting Ketchikan Gateway Borough, 604 P.2d at 597‑598).


An aggravation, acceleration or combining with, is a substantial factor in the disability if it is shown (1) that "but for" the subsequent employment the disability would riot have occurred and (2) the subsequent employment was so important in bringing about the disability that a reasonable person would regard it as a cause and attach responsibility to it. See State v. Abbott, 498 P.2d 712, 727, (Alaska 1971).  The court expressly adopted the "but for" test in a "last injurious exposure" rule context. Fairbanks North Star Borough v. Rogers & Babler, 757 P.2d 528, 533, (Alaska 1987).


AS 23.30.120(a) provides in pertinent part: "in a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


The evidence necessary to raise the presumption of compensability varies depending on the type of claim “(I)n claim's based on highly technical medical consideration, medical evidence is often necessary in order to make that connection." Burgess Construction Co v. Smallwood (Smallwood II), 623 P.2d 312 ,316, (Alaska 1981).  In less complex cases, lay evidence may be sufficiently probative to establish causation.  Veco, 693 P.2d at 871. With regard to medical evidence, Professor Larson states:


In compensation law, the administrative‑law‑evidence problem of expert opinion and official notice finds its principal application in the handling of medical facts.  The usual question is the extent to which findings of the existence, causation or consequences of various injuries or diseases can rest upon something other than direct medical testimony ‑ the claimants own description of his condition, for example, or the commission's expert knowledge acquired not by formal medical education but by the practical schooling that comes with years of handling similar cases.


To appraise the true degree of indispensability which should he accorded medical testimony, it is first necessary to dispel the misconception that valid wards can stand only if accompanied by a definite medical diagnosis.  True, in many instances it may be impossible to form a judgement on the relation of the employment to the injury or disease is.  But this is not:  invariably so. In appropriate circumstances,  awards may be made when medical evidence on these matters is inconclusive, indecisive, fragmentary, inconsistent, or even non‑existent.

2 B Larson, Workmen's Compensation Law, §79.51(a) at 15‑426.128 (1990) (citing Employers Commercial Union Co. v. Libor, 536 P.2d 129, (Alaska 1975) ; Kessick v. Alyeska Pipeline Service Co... 617 P.2d 755, (Alaska 1980).


Once the presumption attaches, the employer must come forward with substantial evidence that the disability is not work‑related.  Smallwood II, 623 P.2d at 316.  Substantial evidence is such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion. Kessick, 617 P.2d at 757.  There are two methods of overcoming the presumption of compensability: (1) presenting affirmative evidence showing that the disability is not work‑related or (2) eliminating all reasonable possibilities that the disability is work‑related. Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976, 977, (Alaska 1991).


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869. if the employer produces substantial evidence that the disability is not work‑related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the (triers of fact] that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71,72, (Alaska 1964).


Based on this discussion, our first point of inquiry is whether the presumption of compensability has attached, that is, whether a preliminary link has been established between the employee's disability and employment with Veco.  We must first decide if the working for Veco off and on between August 1987 and February 1990 aggravated, accelerated, or combined with the employee's pre‑existing ankle problem.


We find that the evidence supports the employee's contention that working for Veco between August 1987 and February 1990 aggravated the employee's preexisting condition.  Terrill testified that when he worked with Crone in 1988, they spent 80% of their time standing, walking, stooping, climbing stairs and climbing pipes and Dr. Ladyman testified that such activities would accelerate the degenerative process in the employee's ankle.  The employee also stated that his ankle continued to hurt and cause him problems while he worked for Veco.


The second question which must be asked with respect to the preliminary link is whether the work‑related aggravation at Veco was a "legal cause" of the employee's future disability, or in other words, a substantial factor in bringing about the eventual harm.


in reviewing the two‑part test, as outlined above, to ascertain if the work with Veco was a substantial factor in bringing about the eventual disability and surgery, we find that we must first decide if, "but for" that employment, the present disability would not have occurred.  We find that this element of the test has not been proven.  This finding is based on various facts.


First, the employee stated unequivocally and sincerely that nothing happened while he worked for Veco that made his ankle condition any worse.  He testified that after the 1984 injury, his ankle became more painful with just the passage of time.  Crone said that after the 1984 injury, his ankle pain got progressively worse whether he worked or carried our non‑work activities.


Next, Dr. Savikko testified that between June 1984 and November 1988 when he referred Crone to Dr. Wilson, Crone never mentioned suffering a new injury while working for Veco.  In fact, Dr. Savikko said that when he treated the employee for a variety of ailments other than the ankle condition, he always said that the ankle was causing him continuing problems.  Dr. Wilson also testified that all during the time he treated the employee after November 1988, the employee did not mention that working for Veco aggravated his ankle condition, Dr. Wilson stated Crone's ankle condition would have gotten worse whether he had worked for Veco or whether he had simply stayed home.


The record reflects that a great deal of emphasis was put on how many hours Crone stood, walked, and sat while he worked for Veco and how those activities possibly attributed to his eventual need for surgery.  While we acknowledge that the employee made some conflicting statements in this regard and Terrill testified that during the two weeks he worked with the employee in 1988 they spent 80% of their time standing, walking, stooping, and climbing stairs, we are more persuaded by the testimony of McAdams, Huffman, Root, and Boomershine.  These men had worked in the oilfields for many years and knew physical requirements for the instrument technician job.  They all testified that instrument technician spent most of time sitting either at a bench or riding from site to site with little time for walking or standing.  Based on this finding, we agree with the various doctors that if Crone sat most of the time while working for Veco then probably that employment did not significantly worsen his condition.


Based on these facts, we conclude that it has not been proven that "but for" the work for Veco which aggravated the employee's pre‑existing ankle condition, his present ankle condition would not have occurred.


For these same reasons, we conclude that employment with Veco was not so important in bringing about his present medical problems that a reasonable person would regard it as a cause and attach responsibility to it.


Accordingly, we conclude that a "preliminary link" has not been established between the employee's disability and his employment with Veco and, as such, the presumption of compensability does not attach to his claim against Veco.


Even if the preliminary link had been established and the presumption of compensability attached to the employee's claim, we nevertheless conclude, based on all the facts, that Veco has come forward with substantial evidence that the employee's disability is not related to the employee's employment with it.


The next question is whether the "preliminary link" has been established between the employee's disability and his employment with Sohio when he was injured on June 20, 1984.  As noted previously, when this question is raised we must first decide if the incident on June 20, 1984, aggravated, accelerated, or combined with the employee's pre‑existing ankle problems.


We find that the evidence shows that the 1984 injury aggravated Crone's preexisting condition.  The record reflects that two days after the employee twisted his ankle while working for Sohio on June 20, 1984, he saw Dr. Savikko with a swollen and painful left ankle.  Dr. Savikko stated that he treated Crone with a brace, cast and physical therapy and did not release him for work until September 1984.


The second question which must be asked with respect to the preliminary link is whether the 1984 aggravation was a "legal cause" of the employee's disability, or in other words, a substantial factor in bringing about the eventual harm.


In reviewing the two‑part test, as outlined above, to determine if the 1984 injury was a substantial factor, we must first decide if, "but for" the employment on June 20, 1984, the present disability would not have occurred.  We find this element of the test has been met.  This finding is based on various facts.


First, the employee testified many time, many ways, that after the 1984 injury, his ankle never stopped hurting him and causing him problems.  He said that after that time his ankle got progressive worse whether he worked or did not work.


Next, Dr. Savikko testified, in essence, that to a reasonable degree of medical certainty, it is more likely than not that the employee is still suffering from the same problem he saw him for in 1964.  Dr. Wilson testified that 1984 injury was a substantial factor in aggravating Crone pre‑existing condition.  Dr. Voke explained that the employee's ankle must have been fractured in 1984 because without a fracture the ankle would not have developed arthritis. Further, he stated that it was his opinion that the 1984 injury is related to the ankle fusion he performed in December 1990.


Based on these facts, we conclude that it has been proven that "but for" the June 20, 1984 event which aggravated the employee's ankle condition, his present ankle condition would not have occurred.


In arriving at this conclusion, we acknowledge that it is Dr. Ladyman's opinion that Crone suffers from post‑traumatic arthritis, a condition which began at least six months before the June 20, 1984 injury, and that any injury suffered on June 20, 1990, did nut permanently worsen the employee's ankle.  However, we are more persuaded by the opinions of the other physicians because they were his treating physicians who worked with him over the years.


For these same reasons, we also conclude that employment with Sohio on June 20, 1984 was so important in bringing about Crone's present medical problems that a reasonable person would regard it as a cause and attach responsibility to it.


Accordingly, we conclude that a "preliminary link" has been established between the employee's disability and his employment with Sohio on June 20, 1984 and, as such, the presumption of compensability  attaches to his claim against Sohio.


The next question is whether Sohio has come forward  with substantial evidence that Crone’s present condition is not related to his employment with it on June 20, 1984.


Based on the evidence discussed above, we find that Sohio has not overcome the presumption of compensability because it neither presented affirmative evidence showing that the disability is not work‑related nor eliminated all reasonable possibilities that the disability is work‑related.


Even if it could be found that Sohio came forward with substantial evidence and the presumption drops out, we find, based on all the evidence, that the employee has proven all elements of his case against Sohio by a preponderance of the evidence.


The final questions to decide revolve around reasonable and necessary medical expenses for the ankle fusion surgery, the period of time to which the employee is entitled to temporary total disability benefits and attorney fees.  It does not appear from the record that Sohio questions the reasonableness or necessity of the surgery and, therefore, we find it reasonable and necessary.  Sohio also does not dispute that Crone is entitled temporary total disability benefit from the time he stopped working for Veco in January 1990 through his surgery in December 1990 and up until such time as he is found medically stable.  Accordingly, Sohio is responsible for those benefits.  Finally, the employee only claims statutory minimum attorney's fees and Sohio has not objected them.  Accordingly, we will award such fees.


ORDER

1. Sohio shall pay the employee medical expenses associated with the left ankle fusion surgery that he underwent on December 7, 1990.


2. Sohio shall pay the employee temporary total disability benefits in accordance with this decision.


3. Sohio shall pay the employee statutory minimum attorney’s fees pursuant to AS 23.30. 145 (a).


Dated at Anchorage, Alaska, this 4th day of October, 1991.



ALASKA WORKERS' COMPENSATION BOARD



/s/ Russell E. Mulder



Russell E. Mulder,



Designated Chairman



/s/ Robert W. Nestel



Robert W. Nestel.  Member

If compensation is payable under terms of this decision, it is due on the date  of issue and penalty of 20 percent will accrue if not Paid within 14 days Of the due  date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed  through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings  before the Board, as provided in the  Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the forgoing is a full, true and correct copy of the Decision and Order in the matter of Charles (Scotty) Crone, employee/applicant; v. Sohio Alaska, employer; and ALPAC/INA/CIGNA, insurer/defendants; and Veco, Inc., employer; and Alaska National Ins.. Co., Insurer/defendants, Case Nos. 8413105 and 9030377; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, this 4th day of October, 1991.



Janet P. Carricaburu, Clerk
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