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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

STEPHEN A. MORRIS,
)



)


Employee,
)
DECISION AND ORDER



)


and
)
AWCB Case No. 9000351



)

MYRON SCHWEIGERT, D.C.,
)
AWCB Decision No. 91-0265



)


Applicant,
)
Filed with AWCB Anchorage



)
October 4, 1991


v.
)



)

CARR-GOTTSTEIN FOODS INC.,
)

(Self-Insured),
)



)


Employer,
)


  Defendant.
)

                                                             )


The employee's physician, Myron Schweigert, D.C., brought this claim for medical costs to a board hearing on September 5, 1991 in Anchorage.  Dr. Schweigert was present and was represented by attorney Paul Davis.  The employee did not attend the hearing.  The employer was represented by attorney Michael Moxness.  The record closed at the conclusion of the hearing.


ISSUE

Whether the employee may be required to pay for chiropractic treatments which exceed the frequency standards AS 23.30.095 and 8 AAC 45.082.


CASE SUMMARY

The following facts are not in dispute.  The employee hurt his low back at work on January 4, 1990, He commenced chiropractic treatments with Dr. Schweigert on January 6, 1990. in a physician's report dated January 9, 1990 Dr. Schweigert submitted a treatment plan to the employer.  The treatment plan indicated that Dr. Schweigert would be treating the employee for a total of 12 weeks.  During several of these weeks, the treatment plan indicated that the number of treatments would exceed the frequency standards set forth in 8 AAC 45.052(f). (Schweigert January 9, 1990 report).


Subsequently, in a physician's report dated February 13, 1990, Dr. Schweigert stated: "Consider patient dismissed effective his last visit on 2/6/90.  Patient has not kept appointments and has voluntarily [sic] curtailed treatment[.]" The employee received only two treatments between February 10, 1990 and March 30, 1990, the twelfth week of the treatment period.  The employer paid for all treatments done through March 30, 1990, the twelfth week of the plan.


Thereafter, during the thirteenth week (March 31, 1990 through April 6, 1990) Dr. Schweigert treated the employee four times. In a report dated April 3, 1990 Dr. Schweigert stated in part: "We will re‑open this case as the same systems [sic] have returned. . . The patient failed to keep his appointments and he felt that all was well, [sic] In reality the left sacroiliac pain was lying dormant; as time went on the pain has gradually returned."


During the next fifteen weeks, Dr. Schweigert continued to provide chiropractic treatments to the employee.  He provided a total of thirty‑three (33) treatments after the twelfth week of treatment.
  None of the treatments administered following the twelfth week were designated in the original treatment plan which Dr. Schweigert submitted on January 9, 1990. (See January 9, 1990 physician's report). Indeed, the treatment plan, Dr. Schweigert put the designation "N/A" as the number of treatments for the thirteenth week.  He did not designate or otherwise indicate any number of treatments for the fourteenth week or thereafter.  After resuming treatments, Dr. Schweigert did not file and updated or otherwise amended treatment plan. 


The employer paid for the four treatments done during the thirteenth week. (See Hearing Exhibit One).  However, the employer then paid for only one treatment per week for weeks 13 through 20, and for three total treatments during weeks 21 through 24.  The employer has not paid for any treatments after week 24 which ended on June 22, 1990. (Hearing Exhibit No. One).


Dr. Schweigert has made a claim for these unpaid treatments, totaling $1,140.00, which he asserts were necessary to treat the employee's condition.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

Payment of medical costs is governed by AS 23.30.095(c) which provides, in pertinent part:


When a claim is made for a course of treatment requiring continuing and multiple treatments of a similar nature. . . . the physician or health care provider shall furnish a written treatment plan if the course of treatment will require more frequent outpatient visits than the standard treatment frequency for the nature and degree of the injury and the type of treatments.  The treatment plan shall be furnished to the employee and the employer within 14 days after treatment begins.  The treatment plan must include objectives, modalities, frequency of treatments and reasons for the frequency of treatments. if the treatment plan is not furnished as required under this subsection, neither the employer nor the employee may be required to pay for treatments that exceed the frequency standard.  The board shall adopt regulations establishing standards for frequency of treatment.


As required by section 095(c), the board has adopted regulations containing frequency standards.  These regulations are contained in 8 AAC 45.082. Subsection (f) sets out the number of treatments per month which may be administered without board approval, It states:


(f) If an injury occurs on or after July 1, 1988, and requires continuing and  multiple treatments of a similar nature, the standards for payment for frequency of outpatient treatment for the injury will be as follows.  Except as provided in (h) of this section, payment for a course of treatment for the injury may not exceed more than three treatments per week for the first month, two treatments per week for the second and third months, one treatment per week for the fourth and fifth months, and one treatment per month for the sixth through twelfth months.  Upon request, and in accordance with AS 23.30.095(c), the board will, in its discretion, approve payment for more frequent treatments.


Subsection(g), which outlines the requirements payment in excess of the frequency standards, states:


(g) The board will, in its discretion, require the employer to pay for treatments that exceed the frequency standards in (f) of this section only if the board finds that


(1) the written treatment plan was given to the employer and employee within 14 days after treatments began;


(2) the treatments improved or are likely to improve the employee's condition; and 


(3) a preponderance of the medical evidence supports a conclusion that the board's frequency standards are unreasonable considering the nature of the employee's injury.


Finally, subsection (h) states that an employee or employer "may choose to pay for a course of treatments that exceeds the frequency standards" contained in 8 AAC 45.082(f) "even though payment is not required by the board or by AS 23.30.095." 8 AAC 45.082(h).


At the outset, we find that the treatments provided by Dr. Schweigert comprise "continuing and multiple treatments of a similar nature" and are, therefore, within the ambit of AS 23.30.095(c) and the applicable regulations.


Next, we find that Dr. Schweigert was required to submit a treatment plan under AS 23.30.095(c) and 8 AAC 45.082(e) in order to obtain board approval for payment of treatments exceeding the frequency standards.  As to treatment weeks one through twelve, we find that the information contained in the January 9, 1990 physician's report constitutes such a plan. (We note the employer does not dispute that a plan was submitted by Dr. Schweigert).


However, we find that no plan was submitted for any period after this 12‑week period.  The January 9, 1990 plan only covered "objectives, modalities, frequency of treatments and reasons for the frequency of treatments" for a period of 12 weeks. See AS 23.30.095(c).


It is undisputed that the number of treatments provided by Dr. Schweigert to the employee during weeks 13 through 28 exceed the frequency standards contained in 8 AAC 45.082(f). The section 82(f) standards limit the frequency of treatment to once per week for weeks 13 through 20 (the fourth and fifth months) and once per month for weeks 21 through 28 (the sixth and seventh months).  Dr. Schweigert exceeded these standards in each of the above weeks and months as follows: in week 13, he exceeded the frequency standards by 3 treatments.  In weeks 14, 16, 17, 18, and 19, he exceeded the frequency standards by two treatments per week and in weeks 15 and 20, he exceeded the frequency standards by I treatment per week.  Finally, in month six, Dr. Schweigert exceeded the frequency standards by five treatments.  In month seven, he exceeded the frequency standards by three treatments.


With the exception of month seven, the employer paid for those treatments which did not exceed the frequency standards. In fact, the employer voluntarily paid for five treatments which did exceed the frequency standards.


We find that because he exceeded the frequency standards set forth in 8 AAC 45.082(f) during weeks 13 through 28, Dr. Schweigert was required to file a written treatment plan in compliance with AS 23.30.095(c) and 8 AAC 45.082. He failed to do so. We therefore find that the employer may act be required to pay for treatments which exceed the frequency standards during those weeks.


We find, however, that the employer made no payment for treatments administered in weeks 25 through 28 (month seven).  Under As 23.30.095(c), Dr. Schweigert was not required to submit a treatment plan to ensure payment of treatments which do not exceed the frequency standards.  In month seven, the frequency standards allow one treatment per month.  Accordingly, we find that he is entitled to payment for one treatment during month seven.  Therefore, we award $60.00 to Dr. Schweigert for the cost of his July 20, 1990 treatment.  In this regard, we note that the employer has only controverted the payments here on the ground that the treatments exceed the frequency standards.  The employer does not contend that the treatments are otherwise unreasonable or unnecessary.


Finally, we will briefly address Dr. Schweigert's assertion that the applicable legal standards are vague in that there is no guidance in the regulations for dealing with exacerbations like the one allegedly incurred by the employee here.


When Dr. Schweigert determined that his course of treatment was exceeding his original treatment plan, we find he should have either amended his original treatment plan or submitted a revised plan.  One of the purposes of the treatment plan requirement is to put the employer on notice of the proposed course of treatments and to provide an explanation for the treatments in excess of the frequency standards. in many cases, the employer will agree with the treatment plan and voluntarily pay for those treatments which exceed the frequency standards.  Indeed, in this case, the employer did just that.  Additionally, the employer paid for all of the excess treatments in the thirteenth week even though it was not included in the plan.  We find that the regulations require an amended treatment plan when the original treatment plan is no longer being followed or has expired.  Accordingly, we reject Dr. Schweigert's "vagueness" argument.


Although he did not argue specifically that AS 23.30.095 or 8 AAC 45.082 are unconstitutional, Dr. Schweigert's "vagueness" argument could be deemed an assertion that the statute and regulations are unconstitutional.  As we have previously concluded, "we have not found the determination of the constitutionality of our Act a proper role as an executive branch agency.  We have instead deferred to the courts' decision on the constitutionality of our Art.  Murray v. Pool Arctic Alaska, AWCB No. 90‑0163 at 4 (July 19, 1990).  We will continue to follow that procedure in this case.


Dr. Schweigert's attorney requested an award of attorney's fees and costs.  We find that the employer controverted Dr. Schweigert's claim for medical costs and Dr. Schweigert retained an attorney who was successful in getting Dr. Schweigert an award of $60.00 for medical costs.  However, no affidavit was filed, as required by 8 AAC 45.180(d). Therefore, we award $15.00 in attorney's fees, the minimum statutory fee.


Finally, we will award costs under 8 AAC 45.180(f) when Dr. Schweigert's attorney file an affidavit of cost complying with the requirements of 8 AAC 45.180(f). Attorney Davis shall file the affidavit within 10 days from the date of this decision. The employer shall have 10 days to review and file with us objections on any of the costs.  We will then decide upon an award of costs.


ORDER

1. The employer shall pay Dr. Schweigert $60.00 for medical costs, in accordance with this decision.


2. The employer shall pay Dr. Schweigert's attorney $15.00 for minimum statutory attorney's fees.


3. We retain jurisdiction to award costs.


Dated at Anchorage, Alaska, this 4th day of October, 1991.



ALASKA WORKERS' COMPENSATION BOARD



/s/ MR Torgerson



Mark R. Torgerson,



Designated Chairman



/s/ S.T. Hagedorn



S.T. Hagedorn,Member

MRT:dt

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue it not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Stephen A. Morris and Myron Schweigert, D.C., employee/applicant; v. Carr‑Gottstein Foods Inc. (Self‑insured), employer; Case No. 9000351, dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 4th day of October, 1991.



Dwayne Townes, Clerk
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    �A weekly breakdown of all the treatments proposed by Dr. Schweigert, as well as those actually administered by him, is set forth in Hearing Exhibit 1 which was submitted by the employer and verified by Dr. Schweigert.





    �At the hearing, Dr. Schweigart initially suggested that each "progress report" should be considered a separate treatment plan.  However, he subsequently agreed with the employer that he did not file a second plan after the initial January 9, 1990 plan.







