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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

DIANE ANDERSON,
)



)


Employee,
)
DECISION AND ORDER


  applicant,
)



)
AWCB Case No. 9008306


v.
)



)
AWCB Decision No. 91-0270

WESTERN GEOPHYSICAL CO.,
)

(Self-Insured),
)
Filed with AWCB Anchorage



)
October 10, 1991


Employer,
)


  Defendant.
)

                                                             )


We heard this claim for temporary total disability (TTD) benefits, penalty, actual attorney's fees and costs, and interest in Anchorage on September 5, 1991.   The employee was not present but testified by telephone.  He was represented at hearing by attorney William Soule.  The employer was represented by attorney Connie Livsey.  We closed the record when the hearing concluded.


ISSUES

1. Whether the employee is eligible for TTD benefits from July 5, 1990 through October 22, 1990.


2.  Whether the employee is entitled to a penalty under AS 23.30.155(e).


3. Whether we should award actual attorney's fees and costs.


4. Whether the employee is entitled to interest if benefits are awarded.


CASE SUMMARY

The employee, a Palmer resident, injured his right foot on April 11, 1990 while working as a laborer on the North Slope of Alaska.  He suffered two broken bones in the foot when it was run over by a truck.  He received temporary total disability benefits from April 15, 1990 through July 4, 1990.


He was initially treated by Michael Eaton, M.D., an Anchorage orthopedic specialist.  Subsequently, he received follow-up care from both De. Eaton and Richard Strohmeyer, M.D., a Palmer physician.


On April 24, 1990 Dr. Strohmeyer performed a closed reduction on the fractured foot. In addition, the employee's foot case was retaped. On May 30, 1990 new x-rays showed that one of the employee's toes had periosteal bone formation around its base.  Dr. Strohmeyer allowed the employee to use the foot in unprotected full weight bearing, and the employee was to return in two weeks at which time the doctor hoped he would be ready to return to work.


Dr. Strohmeyer reexamined the employee on June 15, 1990.  He noted the employee walked with a slight limp and that the employee said his foot swelled on occasion.  However, the doctor found minimal tenderness around the base of the first metatarsal, and the x-rays showed good healing.  Dr. Strohmeyer released the employee to work.  However, he wrote that the employee's job "does require some ambulation" but that the employee would probably not be going back to that type of work since it was summertime.  The doctor concluded that the employee "can ambulate as tolerated."  On the "Physician's Report" dated June 15, 1990, Dr. Strohmeyer checked "yes" in box number 27, the "medically stationary" box.


The employee indicated he was not satisfied with Dr. Strohmeyer's prognosis.  He testified his foot was still quite painful.  Therefore, he set up an appointment with Dr. Eaton for July 30, 1990.


In his chart notes, Dr. Strohmeyer noted that the employee "continued to have significant right foot pain and because of the strenuous nature of his work has not felt he was able to return to work.  What his job entails is walking full time 10 - 18 hours per day outside on uneven ground."


Dr. Eaton's impression of the employee's condition was "incompletely healed right first metatarsal fracture."  Dr. Eaton agreed with the employee that he was unable to return to work because of its "demanding and strenuous nature."  Dr. Eaton estimated the employee may need "an additional six to twelve weeks" before returning to unrestricted work.  However, the doctor stated the employee could return to "desk type work involving a medium amount of walking indoors around the office."  The doctor noted a recheck of the employee's condition should be done in two months.


In response to a letter from adjuster Barbara Kardys, Dr. Eaton stated that employee could do office work effective July 30, 1990.  Also, Dr. Eaton stated the employee "does meet the Alaska Statute's definition of medically stability effective July 30, 1990."


On October 22, 1990 the employee was again examined by Dr. Eaton.  The doctor stated the employee wanted a medical release so he could file for unemployment benefits.  The doctor took additional x-rays, examined the employee's foot, and pronounced him capable of returning to unrestricted work.


The employee testified he was 19 years old when he was injured.  He has a G.E.D. (high school-equivalent diploma) certificate, and his prior employment included work as a bus boy in the Lower 48, and clerk, cashier and stocker at his grandparent's drug store.  He has no other training except for the laborer position he held on the North Slope.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.  Temporary Total Disability

The employee enjoys the benefit of the statutory presumption in AS 23.30.120 regarding the existence of a continuing disability.


AS 23.30.120(a) provides in pertinent part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (a) the claim comes within the provisions of this chapter."


In Burgess Construction Co. v. Smallwood, 623 P2d. 312, 316 (Alaska 1981) (Smallwood II) the Alaska Supreme Court held that the employee must establish a preliminary link between the injury and the employment.  This rule applies to the work relationship of the injury and the existence of disability.  Wien Air Alaska v. Kramer,
807 P.2d 471, 473-74 (Alaska 1991).  "[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make the connection."  Smallwood II, 623 P2d at 316.  "Two factors determine whether expert medical evidence is necessary in a given case:  the probative value of the available lay evidence and the complexity of medial facts involved." Veco Inc. v. Wolfer 693 P. 2d 865, 871 (Alaska 1985).  Once the employee makes a prima facie case of work-relatedness, the presumption of compensability attaches and shifts the burden of production to the employer.  Id. at 870.  To make a prima facie case the employee must present some evidence 1) that he has an injury and 2) that an employment event or exposure could have caused it.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work-related.  Id. Miller v. ITT Arctic Services, 577 P2d. 1044, 1046 (Alaska 1978)  The Alaska Supreme Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.'" Miller, 577 P2d. at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P2d 209, 210 (Alaska 1966)).  In Fireman's Fund American Insurance Cos. v. Gomes, 544 P2d. 1013, 1016 (Alaska 1976), the court explained two possible ways to overcome the presumption: 1) producing affirmative evidence the injury was not work-related.  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, 693 P2d. at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id. at 869.  If the employer produces substantial evidence that the injury was not work-related, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of evidence, he must induce a belief in the minds of [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964). Finally, there can be no construction in the employee's favor.  1988 SLA ch. 79§ 1(b).


We find that the employee's testimony and Dr. Eaton's report indicate that the employee continued to be disabled, unable to perform the type of work for which he was trained, until October 22, 1991, a period of twelve weeks from July 30, 1991 when Dr.Eaton made his prediction on disability.  We find this evidence establishes the preliminary link and raises the presumption of compensability of the employee's claim.


We further find that Dr. Strohmeyer's medical reports are substantial evidence to overcome the presumption.  Specifically, then indicate the employee was medically stationary as of June 15, 1990.


Therefore, the burden shifts to the employee to prove all the elements of his claim.  We find that a preponderance of the above evidence supports the employee's claim that he was disabled until October 22, 1990.


However, AS 23.30.185 states that "[t]emporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability."  This term is defined in AS 23.30.265(21):


"[M]edical stability" means the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment, notwithstanding the possible need for additional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measurable improvement for a period of 45 days; this presumption may be rebutted by clear and convincing evidence.


On the basis of this definition, and under the facts of this case, we find that the employee was medically stable 45 days after July 30, 1990.  We construe Dr. Eaton's report and chart notes of July 30, 1990 to indicate that the doctor believed the employee was reasonably expected to improve from his incompletely healed fracture for an undetermined period after the July 30 examination.  This is indicated by the doctor's estimate of disability of six to twelve weeks.


However, we find no objectively measurable improvement in the employee's condition during the 45-day period following the July 30 examination.  Therefore, we award the employee temporary total disability benefits for 45 days following July 30, 1990.  In other words, the employer shall pay benefits through September 13, 1990.


II.  Penalty and Interest

The employee requests a penalty under AS 23.30.155(e).  Under this section, we may award a penalty if "any installment of compensation payable without an award is not paid within seven days after it becomes due. . . " However, this penalty is not payable if "notice is filed under (d) of this section or [if] the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control" the compensation could not be paid within the prescribed period.  We find the employer reasonably relied on Dr. Srohmeyer's medical reports in stopping the employee's TTD benefits.  No controversion notice was necessary under the facts of this case.  Therefore, we excuse the employer's nonpayment.  The employee's claim for a penalty under AS 23.30.155(e) is denied and dismissed.


However, we find interest is payable here.  The employer shall pay interest at the legal rate of 10.5% per year under Land & Marine Rental Co. v. Rawls, 686 P2d 1187 (1984). 


III.  Actual Attorney's Fees and Costs

We find that the employee retained an attorney who successfully prosecuted his claim for TTD benefits.  We further find the employer controverted in fact the employee's request for payment of TTD benefits.  Under AS 23.30.145(a), we award the employee's attorney fees.


The employee has requested actual fees.  The affidavit of fees was timely filed under our regulations.  The total fee request is for 19.4 hours at $125.00 per hour.  We find this slightly more complicated that the average case because of the conflicting physician's reports and the medical stability issue.  We find the attorney was successful in getting the employee most of his requested benefits.


However, the employee lost his request for a penalty.  According, we reduce his fee by one-half hour.  Otherwise, we find the requested fees reasonable.  Therefore, we award 18.9 hours in fees.  The employer shall pay the employee's attorney $2,362.50.


Under AS 23.30.145(b), we also find the requested cost of $26.04 reasonable.  The employer shall pay these costs. We retain jurisdiction to award the cost of the telephone call to the employee for the hearing.


ORDER

1. The employer shall pay the employee temporary total disability benefits through September 13, 1990.


2. The employee's request for a penalty is denied and dismissed in accordance with this decision.


3. The employer shall pay the employee interest on the benefits awarded.


4. The employer shall pay the employee $2,362.50 in attorney's fees, and $26.04 in costs.  We retain jurisdiction to award further costs.



ALASKA WORKERS' COMPENSATION BOARD



/s/ Curtis A. Eriksson



Curtis A. Eriksson, Member



/s/ Robert W. Nestel



Robert W. Nestel, Member


DISSENT OF THE DESIGNATED CHAIRMAN

I respectfully dissent from the majority's opinion.  I would award temporary total disability benefits only through July 30, 1990.  In his letter to adjuster Kardys, Dr. Eaton stated the employee was medically stable as of July 30, 1990.  There is no evidence, in my view, to refute the doctor's opinion on medical stability.  Since, as the majority points out, temporary total disability benefits cannot be paid after the employee reaches medical stability, no temporary benefits should be paid after July 30,1990.


I note that both Dr. Eaton and Dr. Strohmeyer indicate the employee would have no permanent impairment.  Because of this, he is not entitled to any benefits after reaching medical stability even though Dr. Eaton determined he was still disabled from employment for which he was trained.  Even under the majority's award, the employee continued to be disabled from employment from September 13, 1990, but he was not entitled to any benefits.



/s/ MR Torgerson



Mark R. Torgerson,



Designated Chairman


DATED at Anchorage, Alaska, this 10th day of October, 1991.


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Duane Anderson, employee/applicant; v. Western Geophysical Co., employer; (self-insured); Case No.9008306; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 10th day of October, 1991.



Janet P. Carricaburu, Clerk
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