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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

JAY HALL,

)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 9100469


v.
)



)
AWCB Decision No. 91-0279

SEALAND SERVICES,
)

(Self-Insured),
)
Filed with AWCB Anchorage



)
October 25, 1991


Employer,
)


  Defendant.


                                                             )


The employee's claim for temporary total disability (TTD) benefits, medical expenses, interest and attorney’s fees and legal costs was heard on September 20, 1991, in Anchorage, Alaska.  The employee was represented by attorney Michael J. Jensen.  The employer was represented by attorney David D. Floerchinger.  The record closed at the conclusion of the hearing. 


SUMMARY OF THE EVIDENCE

The employee initially suffered a work‑related right knee injury in March 1983 while employed by Kodiak Oilfield Haulers.  George B. vWichman, M.D., who became Hall's treating physician after the 1983 injury testified that while that injury only caused a sprain, when it was combined with his pre‑existing condition, the knee developed osteoarthritis which is the destruction of the knee joint. (Dr. vWichman of August 15, 1991 dep. at 4‑5).  Because of continuing pain, Dr. vWichman performed a high‑tibial lateral osteotomy on the employee's right knee on November 16, 1983. (Id. at 5‑6).


Dr. vWichman found the employee to have a 30% impairment of his knee on October 10, 1984 based on the 1983 injury. (Dr. vWichman's letter to the employer's adjuster dated October 10, 1984).  Dr. vWichman estimated that if the 30% impairment was combined with the impairment from Hall's pre‑existing condition, he had a total impairment of approximately 60%. (Dr. vWichman's letter to the employer's adjuster dated August 30, 1984).


On June 29 , 1990, Hall filed an application for employment with the current employer.  When he was asked on the application to "Please list any health problems or specific sensory, mental, or physical handicaps that might possibly affect job performance or job placement" the employee answered "None." Also on the application which Hall signed, there were two statements which read; "I hereby declare my answers to the questions on this application are true and correct to the best of my knowledge" and "I further understand that any misleading or incorrect statements or the incomplete filling out of this application may render this application void and, if employed, would be cause for immediate discharge."


On January 11, 1991, the employee suffered yet another injury to his right knee.  At this time he was working as a hostler driving trucks for the employer.  He described the incident as follows:  "Let's see, I was working the night shift and we were moving chassis to be reloaded for Sunday.   We worked a 16‑hour shift, and it was during the winter, lots of ice and snow, and so we had ‑‑ I had to get out to break the brakes loose on one of the trailers, and while going back under the trailer I slipped and fell backwards on my knee." (Hall dep. of August 12, 1991 at 16‑17).


Hall testified at hearing that his knee condition following the 1983 injury did not prevent him from doing the work he was doing for the employer, it did not affect his ability to drive safely, and it did not cause him any problems while he worked for the employer.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.022 provides:


An employee who knowingly makes a false statement as to the employee's physical condition on an employment application or preemployment questionnaire may not receive benefits under this chapter if


(1) the employer relied upon the false representation and this reliance was  a substantial factor in the hiring and


(2) there was a causal connection between the false representation and the  injury to the employee.


For the purpose of this decision only, we are going to assume that Hall knowingly made a false statement as to his physical condition on the employer's employment application he signed on June 29, 1990, and that the employer relied upon that false representation and that reliance was a substantial factor in the hiring of Hall.  This leaves the question of whether there was a causal connection between the false representation and the injury the employee suffered on January 11, 1991.  We find no evidence in the record that makes this causal connection.


Dr. vWichman testified as to Hall's 1983 injury, his pre‑existing condition, his 1983 surgery, his 1984 impairment rating, and his condition when treated after the January 11, 1991, injury.  However, Dr. vWichman never stated that Hall's slip and fall in January 1991 was in any manner the result of the knee condition as it existed in June 1990 when he applied for a job with the employer.  We can not find other evidence in the record that makes this necessary causal connection and, therefore, we find that the employee's claim is not barred by AS 23.30.022.


Having determined that the employee's claim is not barred by AS 23.30.022, we must next address the merits of that claim.


First, Hall testified that as a result of the January 11, 1991 injury, he was off work between the time of "jury and February 10, 1991. since the employer provided no evidence to the contrary, we find he is entitled to TTD benefits during the period he was off work.


Next, the employee claims medical expenses for knee surgery.  It is not clear from the record whether this surgery has taken place or will take place in the future.  If Hall has undergone the surgery, no medical evidence has been submitted to advise us of its nature.  Accordingly, we do not have sufficient information to determine whether such surgery was necessary and reasonable.  If the surgery is planned for the future, we have not been given any information as to what is expected.  Accordingly, we do not have the necessary evidence to determine if such future surgery is necessary and reasonable.  Based on these facts, we find that we cannot determine if Hall is entitled to medical benefits and his claim ‑For such benefits must be denied at this time.  We retain jurisdiction of the matter if the parties cannot resolve it.


Finally, Hall requests attorney's fees and costs in the amount of $3,563.50, which is broken down as follows: 1) Jensen's fees ‑ $3,150.00 (11.5 hours x $175.00 per hour); 2) Paralegal fees ‑ $322.50 (4.3 hours x $75.00 per hour); and 3) $91.00 in costs.


Since Hall is requesting actual attorney's fee instead of statutory minimum attorney's fees under AS 23.30.145(a), AS 23.30.145(b) applies in this situation.  That statute provides:


If an employer fails to file timely notice of controversion or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.


Based on this statutory authority, 8 AAC 45.180(d) was adopted.  This regulation states:


A fee awarded by the board under AS 23.30.145(b) must be reasonably commensurate with the actual work performed. In awarding a reasonable fee under AS 23.30.145(b) the board will consider the nature, length, complexity of the services performed and the benefits resulting to the compensation beneficiaries from the services, as we as the amount of benefits involved.


Before applying the nature‑length‑complexity‑benefits test in this case, we must first decide if Jensen is entitled to $175.00 per hour.  This question arises because it has been a long standing board policy that $125.00 per hour is a reasonable fee.  We denied Jensen's request for a fee in excess of $125.00 in Hale v. Anchorage School District, AWCB 91‑0195 (July 5, 1991).  Based on the reasoning set forth in that decision and order, we deny Jensen's request in this case.  Accordingly, we adjust the claim for attorney's fees by $900.00.


in applying the nature‑length‑complexity‑benefits test, we find that an attorney's fee of $2,572.50 for Jensen and his paralegal is reasonable.  This case involved several issues including not only those raised in developing the case, but in defending it against the AS 23.30022 defense raised by the employer.  The record also indicates that the employee's attorney was thoroughly involved in this claim since February 5, 1991, and that is not a particularly long time for an attorney to work on a workers' compensation claim.  The record also reflects that this case was a rather complex one in that it involved a physician's deposition and the new issue raised by AS 23.30.022. Finally, Jensen was successful in the prosecuting the compensability and TTD benefits issues and in defending against the AS 23.30.022 question.


Since the employer does not dispute the claim for $91.00 in legal costs, we find them to be reasonable.


ORDER

1. The employer shall pay the employee TTD benefits in accordance with this decision.


2. The employee's claim for medical benefits is denied at this time in accordance with this decision.


3. The employer shall pay the employee $2,572.50 in attorney's fees.


4. The employer shall pay the employee $91.00 in legal costs.


Dated at Anchorage, Alaska, this 25th day of October, 1991.



ALASKA WORKERS' COMPENSATION BOARD



/s/ Russell E. Mulder



Russell E. Mulder,



Designated Chairman



/s/ D.F. Smith



Darrell F. Smith, Member



/s/ Marc D. Stemp



Marc D. Stemp, Member

REM:dt

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Jay Hall, employee/applicant; v. Sealand Services(Self‑Insured), employer defendants; Case No. 9100469; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 25th day of October, 1991.



Dwayne Townes, Clerk
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