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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

RONALD M. COSTLOW,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 8101698


v.
)



)
AWCB Decision No. 91-0296

STATE OF ALASKA,
)



)
Filed with AWCB Anchorage


Employer,
)
November 18, 1991



)


and
)



)

WAUSAU INSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)

                                                             )


The employee's claim that the compromise and release agreement which was approved on July 27, 1989 be set aside, was heard on the written record on October 2, 1991, in Anchorage, Alaska.  The employee is represented by attorney James J. Hanlon.  The employer and insurer (employer) are represented by attorney James E. Hutchins.  The record closed an October 2, 1991 when we next met after getting the opportunity to discuss the claim.


SUMMARY OF THE EVIDENCE

Costlow filed an application for adjustment of claim on January 21, 1985, claiming that he had suffered a psychological disability as a result of working as an Alaska State Trooper. The employee's attorney at the time of filing the application was Lee A. Holley of Lynnwood, Washington.  This claim was controverted by the employer on February 11, 1985.


At a prehearing held on March 5, 1985, Holley advised the prehearing officer and the employer that an Alaska attorney might be substituted as counsel.


In a report authored by A. Paul Buntain, M.S., (date unknown) of Spokane, Washington, he reported that he had 12 counseling sessions with Costlow between October 16, 1984 and March 12, 1985.  Buntain's diagnosis was "1.  Delayed Stress Reaction formation with a) depression b) anxiety c) obsessional thought processes" and "2.  Suicidal tendencies with a) severe deterioration in self‑esteem b) increasing alienation c) increasing focus of blame," Buntain concluded:


Mr. Costlow is a seriously emotionally disabled individual who is near the "last straw." He is severely depressed, is suicidal and his thought processes are obsessional.  He is capable in this condition of acting out his threats.  He is only just minimally functioning at the last strengths of his personality.  Should those strengths fail, he would be a candidate for hospitalization.  His condition is extremely exacerbated by continued lack of resolution of historical events.


By letter dated September 31 1986, Workers' Compensation Officer Bruce Dalrymple advised the employee that because there had been no activity on his case since July 10, 1985, a new application for adjustment of claim was being forwarded to him.  Costlow filed a second application for adjustment of claim on September 10, 1986.  It was noted on the application that the employee was not represented by an attorney at the time.


At a prehearing held on October 29, 1986, the employee was represented by attorney Chancy Croft of Anchorage, Alaska.


On February 16, 1988, Croft filed another application for adjustment of claim for the purpose of preserving the claim while waiting for a report from David Smith, Ph.D.


On March 27, 1988, Dr. Smith issued his report.  The doctor reported that he had evaluated Costlow on December 10, 1986, December 16, 1986 and September 17, 1987 and he had been psychometrically tested with the Minnesota Multiphasic Personality Inventory, the Millon Clinical Multi axial Inventory and the Test of Attentional and Interpersonal Style.  Dr. Smith also listed 32 documents, including medical reports, which he had reviewed in establishing his preliminary impressions. The doctor's report stated in part:


The behavior of Mr. Costlow is typified by increasingly severe dependency need, deep and variable moods, prolonged periods of dejection and self‑depreciation, and occasional impulsive, angry outburst.  Although seen at time to be submissive and cooperative, he has become increasingly unpredictable, irritable, and pessimistic.  Repeatedly struggling to express attitudes contrary to inner feelings, he often portrays conflicting emotions simultaneously toward others, most notably those of love, rage, and guilt.  Also notable are confusions over his goals and identity, his highly variable energy levels, easy fatigability, and an irregular sleep‑cycle.

In the recent past he has begun to exhibit helplessness and clinging behaviors, as well as suspicion, anxiety, and depression.  Recognizing that others have grown weary of these behaviors, he alternates between voicing gloomy self‑depreciation and being petulant and bitter.  The inability to regulate his emotional controls, the feeling of being misunderstood, and the erratic moodiness all contribute to innumerable wrangles and conflicts with others and to persistent tension, restlessness, and depression.


. . . .


Comment: I believe that Mr. Costlow is currently suffering from a moderately severe  mental disorder.  This disorder will have a moderate to serious effect on his ability to effectively  function vocationally, depending on the waxing and waning of his emotions . . . . I believe that he is substantially disabled at this time.


On April 2 8 1988, the employer filed a request for cross‑examination of Dr. Smith and petitioned for the production of various documents.


On July 1988, Croft filed another application for adjustment of claim.


On July 20, 1988, Hutchins filed a motion to compel production of documents he had requested previously.


A prehearing conference was held on August 11, 1988 and a written summary of this conference reflects that Hutchins again requested records from Croft and Croft stated that he would provide them.  The summary also stated that the parties were going to discuss settlement.  While Costlow did not participate in this conference, a copy of the summary was served on him on August 12, 1988.


In a report dated September 27, 1988 submitted to the Washington Department of labor and Industries, James A. Boydstun, M.D., specializing in neurology and psychology in Chelan, Washington, reported that when he evaluated the employee he "appeared extremely sad and tearful and expressed both suicidal and homicidal ideation, wanting justice, feeling overwhelmed, wanting to be left alone, and unable to cope." The doctor went on to state;


He described himself as a very moral and ethical and patriotic person, who gave a history of being somewhat rule bound and now feeling very mistreated and abused, primarily by politicians and Alaska state authorities,  but more recently by being fired by his local teamsters's union. Thought Process: No evidence of psychotic thinking, hallucinations, or delusions. Cognitive Functioning: No disturbance of reason, calculations, or abstractions.  Judgment and Insight: Within normal limits.

Dr. Boydstun concluded that while Costow appeared okay at the time of evaluation, he probably needed hospitalization for the protection of himself and others.


In a physician's statement dated January 31, 1989 supplied by the Alaska Division of Retirement and Benefits, Arthur F. Laritz, M.D., of Spokane, Washington, made a number of observations regarding Costlow's psychological condition after having had a consultation with him. The doctor was asked and answered as follows:


HISTORY


1. Nature and duration of illness of injury: Major depression, severe, with feelings  of hopelessness, helplessness.  Gradual onset of severity since 1975.


2. Probable cause of injury or illness: Job loss as Alaska State Trooper 1970, slight depression 1970‑75, major depression 1975 to present.


EXAMINATION


1. Current physical findings; Within norm limits except for chronic low back pain, status post lumbar disc surgery plus mild exogenous obesity.


2. Diagnostic tests and procedures.  Physical exam by Dr. Derleth at Wenatchee Valley Clinic Sept. 1988; psychiatric exam Dr. James Boydstun, Sept. 1988. Initial evaluation Dr. Leritz, October 1988.


3. Results of consultation, if any, and date obtained; Major depression, obsessive compulsive personality traits, mild exogenous obesity, chronic low back pain, SP lumber disectomy Jan. 1983.


4. Diagnosis: Major diagnosis, major depression, recurrent 296.3.


TREATMENT


1. Current treatment: outpatient psychotherapy plus anti‑depressant medication plus instruction regarding muscle relaxation training exercises.


2. Degree of relief obtained: Mild, so far.  Patient still very depressed, anxious with feelings of hopelessness, helplessness, despair and fleeting thoughts of suicide.


PROGNOSIS


1. To what extent and in what way does the patient's disability restrict job performance?  Marked affect, patient very depressed, has difficulty concentrating, decreased motivation, minimal ambition at this time secondary to major depression.  In my opinion the nature and severity of his depression would markedly interfere with part‑time or full‑time job performance.


2. Do you expect the patient to improve on the current treatment to the extent that work can be performed in the future and, if so, when do you expect this improvement?  I expect the patient to make a moderate degree of improvement within a period of six to twelve months.  He may possibly be able to perform part‑time or full‑time employment at that time.  Update evaluation will be needed at the end of twelve months.


3. Are there any treatment modalities planned for the future which may improve the condition to the extent that a return to former work situation may be anticipated? Please specify.  Outpatient psychotherapy, adjustment of antidepressant medication regimen, muscle relaxation training plus hypnosis plus exercise and weight loss program.


In a letter to Croft dated February 10, 1989, Costlow stated in part:


You've had my claim for over 2 1/2 years, the Doctors reports, records have been in since March 1988, I have a very hard time understanding what is going on.  My mental well‑being is critical at this time.  I have very little faith in our "Justice System" and those that are representing it.  I feel for good cause, as the record supports.  I'm sure that I am not alone, but my case, claim, cause of action effects me and my family much more.


I can't keep being put off, so if you do not feel able to properly represent me, in a timely manner with conviction, Please advise me the Board, Mr. Hutchins, and provide him with his request "Discovery" material and send me my complete file back to me or the board.  I WANT, NEED A HEARING NOW, AS SOON AS POSSIBLE.


On February 15, 1989, Croft withdrew as attorney for Costlow.


On February 23, 1989, Hutchins filed another request "or cross‑examination.


On February 27, 1989, the employee filed a request for a board decision based on the written record.  This request was opposed by the employer on March 16, 1989.


On April 19, 1989, the employer filed another request for cross‑examination.


A prehearing conference was held on June 20, 1989 and the conference summary reflects that the parties had reached a settlement of the case and a compromise and release would be filed with the board.  Attorney Richard L. Wagg represented the employee at the prehearing conference, He filed an entry of appearance on June 22, 1989.


On July 12, 1989, the parties entered into a compromise and release agreement which was approved by the board on July 27, 1989.  Under the terms of the compromise and release, the employee agreed to accept $22,500.00 in "full and final settlement and discharge of all obligations, payments, benefits and compensation which might be presently due or might become due." Regarding the question of medical benefits, the agreement provided:


The parties agree that the employer shall not be responsible for any medical benefits for the employee.  This waiver of medical benefits is justified due to the serious dispute concerning the compensability of the employee's condition and its relationship to the employee's work for the state of Alaska, as outlined above.  Further, the settlement sum is intended to be sufficient to cover the cost of counseling, in both individual and group sessions, for a period of two years at a rate of $160.00 per week.

In the summary which accompanied the compromise and release, the parties stated:


Summarize Dispute


a. Employee: psychologically disabled as a result of actions of employer; entitled to psychological treatment in future.


b. Employer: Not psychologically disabled; claim barred by laches, accord and satisfaction, and election of remedies; statute of limitations.


On September 17, 1990, Costlow filed an application for adjustment of claim in which he requested permanent total disability benefits from 1970 through the present, medical costs, transportation Costs and attorney's fees and costs.  He stated as the reason for filing the application:


That a chain of illegal actions taken against me by my employer caused me severe mental stress, resulting in my employer admitting and recognizing (sic) that I had a job related, work connected stress disability that would permanently prevent me from being able to perform my normal as an Alaska State Trooper, or for any other Alaska State Employer. (see letters attached) dated May 6,& 21, 1975.. and that the Employer (State of Alaska continues to this date cause and add to that disability.


Through a series of correspondence, Jan Hansen, Chief of Adjudications, Alaska Workers' Compensation Board, Costlow and the employer agreed that the question of whether the compromise and release should be set aside would be considered on the written record. The employer was to submit a brief by November 30, 1990,  Costlow to answer by December 11, 1991 and the board was to consider the matter on December 14, 1990.  Briefs were timely filed.


On December 17, 1990, attorney James J. Hanlon, of Anchorage, Alaska, filed an entry of appearance and began representing the employee.


On January 8, 1991, we issued a decision and order in which we found:


Based on the facts as set forth above, we find that Costlow's claim is not ready for adjudication and a prehearing conference is necessary to determine what evidence needs to be added to the record by the employee and what discovery and cross‑examination needs to be done by the employer.


At a prehearing conference held on August 19, 1991, the parties agreed that the case could be submitted to the board on the existing written record without any further evidence being submitted.  All further briefs were to submitted by September 19, 1991.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.012 provides in pertinent part:


Agreements in regard to claims.  At any time after death, or after 30 days subsequent to the data of the injury, the employer and the employee or the beneficiary or beneficiaries, as the case may be, have the right to reach an agreement in regard to a claim for injury or death under this chapter in accordance with the applicable schedule in this chapter, but a memorandum of the agreement in a form prescribed by the board shall be filed with the board.  Otherwise, the agreement is void for any purpose, I f approved by the board, the agreement is enforceable the same as an order or award of the board and discharges the liability of the employer for the compensation notwithstanding the provisions of AS 23.30.130, 23.30.160, and 23.30.245. The agreement shall be approved by the board only when the terms conform to the provisions of the chapter. . . .


AS 23.30.130 empowers the board to modify its orders within one year after issuance if there is a change in conditions or a mistake of fact.


Nothing in AS 23.30.012 precludes the application of common law and equity principles which permit contracts, including

settlement agreements to be rescinded. See Freitag v. City Electric, No, 3AN‑79‑8860  CI (Alaska Super.  Ct. August 19, 1981).


In Witt v. Watkins, 579 P.2d 1065, 1068‑69 (Alaska 1978), the Alaska Supreme Court set forth the test to determine whether or not a settlement agreement should be rescinded: "The test should be whether, at the time of signing the release, the releasor intended to discharge the disability which was subsequently discovered." To make the determination, all the facts and circumstances surrounding the signing of the release must be considered. Id. at 1069.*

Once the releasee establishes that the release was given with an understanding of the nature of the instrument, the releasor must show by clear and convincing evidence that the release should be set aside.  Id. at 1069‑70.


[F]actors that may be considered are the manner in which the release was obtained‑‑including whether it was hastily secured at the instigation of the releasee; whether the releasor was at a disadvantage because of the nature of his injuries; whether the releasor was represented by counsel; whether he relied on representations of releasee or a physician retained by the releasee and whether liability was seriously in dispute.  The relative bargaining positions of the parties and the amount to be paid should also be considered.

Id. at 1070 (footnotes omitted)


Courts are generally reluctant to set aside agreements because of freedom of contract principles and the desirability that private dispute resolutions be final.  However:, "there is an increasing recognition of the law's role in correcting inequitable or unequal exchanges between parties of disproportionate bargaining power and a greater willingness to not enforce agreements which were entered into under coercive circumstances." Totem Marine T. & B. v. Alyeska Pipeline, 584 F.2d 15, 21 (Alaska 1978).


The first factor is whether the release was hastily secured at the instigation of the releasee.  We find that it was.  The Superior Court in Sutton v. Anderson, No. 1SI‑84‑176 CI at 3‑4 (Super. Ct. January 21, 1995), the court stated "The standard 'hastily secured' should be viewed against the background and context of the particularly injury" and found that the release was hastily secured because the employee's physical disability was still unresolved at the time of the injury.  The court went on to say "Under normal circumstances, a release is not entered into until a releasor concludes that no further treatment is warranted and the injury has subsided." (Id. at 3).  It is apparent from the record in this case, that Costlow's emotionally disturbed condition had not subsided when he signed the release on July 12, 1989.  On January 31, 1989, just five months before he agreed to settle his case at a prehearing held on June 20, 1989, Dr. Leritz stated in his report that the employee suffered from major depression which was severe in nature and he had feelings of hopelessness and helplessness.  There is nothing in the record indicating that condition had ended by July 12, 1989 when he signed the release.


Further, it should also be noted that the release seems to have been hastily secured in terms of time. While the record reflects that the parties were considering settling the case at a prehearing held on August 11, 1988, there is no further indication of such an intention until a settlement was agreed to at the prehearing held on June 20, 1989.  In the interim, the employee and his attorney parted ways in February 1989 and he did not have advise of counsel until the June 20, 1989 prehearing.


The next factor is whether Costlow was at a disadvantage at the time of the release because of his emotional condition.  We find that he was.  As noted above, just five months before signing the release, Dr. Leritz evaluated the employee and found him to be suffering from severe, major depression with fleeting thoughts of suicide.  He stated in his report that Costlow needed outpatient psychotherapy and antidepressant medication.  Dr. Leritz reported that the employee's mental disability would have a marked effect on job performance because he was severely depressed and had difficulty with concentration and motivation.  The doctor felt that Costlow would only make a moderate degree of improvement within the next six to twelve months and that an update evaluation would be needed in a year.  There is nothing in the record that indicates that the employee's mental condition, as observed by Dr. Leritz on January 31, 1989, improved moderately, if at all, by June 20, 1989.  Based on these facts, we find that Costlow was definitely at a disadvantage due to his illness when he signed the release.


The third factor of Witt is whether Costlow was represented by counsel. The only two things that can be ascertained from the record in this regard are that the employee was not represented by counsel from February 15, 1989, when Croft withdrew from his case, and June 20, 1989 when Wagg represented him at the prehearing when the parties agreed to settle the case.  Wagg did not even file an entry of appearance in the case until June 22, 1989.  Based on these facts, it appears that counsel did not have sufficient time to adequately represent the employee.


The fourth factor is whether Costlow relied on representations of the employer or a physician retained by the employer.  We find nothing in the record that shows that the employee did or did not rely on the employer or its physician in this regard and, therefore, we cannot address this question.


The next factor of Witt to be considered is whether liability was seriously in dispute on July 12, 1989, when the released was signed. We find that it was.  The employee filed numerous applications over the years and the employer responded by filing answers which denied Costlow's psychological disability,  work‑relatedness, and raised numerous defenses.  In the release itself, the parties stated: "This waiver of medical benefits is justified due to the serious dispute concerning the compensability of the employee's condition and its relationship to the employee's work . . ."


The final factor to be considered is the relative bargaining positions of the parties and the amount that was paid.  Based on our discussion regarding Costlow's psychological problems at the time he signed the release and the fact that he was not represented by counsel for very long before he signed the release, we find that the employee was left in a weak bargaining position when he signed the release.


Costlow has consistently maintained that he was psychologically disabled and entitled to temporary total disability benefits, temporary partial disability benefits, permanent total disability benefits, permanent partial disability benefits, medical costs, transportation costs and attorney's fees.  In exchange for these possible benefits, he received only $22,500.00. We find that if the employee's claims were compensable, the amount would be inadequate.


In conclusion, We find that because the release was hastily secured, the employee was at a disadvantage at the time of the release because of his psychological disability, the seriousness of the dispute, and the employee's weak bargaining position, Costlow did not enter into the release with the necessary intent to discharge his disability.


ORDER

The compromise and release agreement, approved on July 27, 1989 is set aside.


Dated at Anchorage, Alaska, this 18th day of November, 1991.



ALASKA WORKERS' COMPENSATION BOARD



/s/ Russell E. Mulder



Russell E. Mulder,



Designated Chairman



/s/ Robert W. Nestel


Robert W. Nestel, Member

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of, employee/applicant; v. , employer; and , insurer/defendants; Case No. ; dated and filed in the office of the Alaska Workers’  Compensation Board in Anchorage, Alaska, this 18th day of November, 1991.



Clerk

SNO

�








     *In Clark v. Municipality of Anchorage, 777 P.2d 1159, 1161 n.3 (Alaska 1989) the Alaska Supreme Court suggested that the standards set forth in Witt for setting aside a release in a tort action might not apply to a release in a workers' compensation claim.  However, because the parties presented their arguments in terms of the test in Witt, we will make findings with reference to that test. 







