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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

DEBRA RUSSELL,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 8718866


v.
)



)
AWCB Decision No. 91-0297

UNIVERSITY OF ALASKA,
)

(Self-Insured),
)
Filed with AWCB Anchorage



)
November 10, 1991


Employer,
)


  Defendant.
)

                                                             )


This claim was heard at Anchorage, Alaska, beginning on October 17, 1991.  Employee was present and represented by attorney Dennis P. James.  Defendant was represented by attorney Shelby Nuenke‑Davison.


At the start of the hearing Employee requested a continuance, contending she had not had an opportunity to prepare for examining Defendant's witnesses. we denied this request as it was the same request that we ruled upon in our October 16, 1991, interlocutory decision and order.


The day before the hearing Defendant had served Employee with the an expert's supplemental report.  Employee also sought a continuance on the basis that she did not have an opportunity to prepare to cross‑examine the expert about this report.  Because the hearing could not be completed on October 17, 1991, and would continue to October 23, 1991, we denied the continuance concluding Employee would have adequate time to prepare to cross‑examine the expert on the supplemental report.


We also denied Employee the opportunity to present any in person testimony of her witnesses, other than herself, because her witness list had not been timely filed. 8 AAC 45.112; Lajiness v. H.C. Price Const. Co., 811 P.2d 1068, 1069 (Alaska, 1991).  Documentary evidence filed with us was considered because Defendant had not requested an opportunity for cross‑examination.  In addition, depositions of Employee's physicians had been completed and were considered.


At the conclusion of the hearing we gave Employee the opportunity to present Dr. Pervier as a rebuttal witness, due to the unexpected challenge to his diagnosis and credibility by one of Defendant's witnesses.  Employee waived the right to call the doctor after we had granted the request.


Due to the number of witnesses and the amount of evidence, it was necessary to continue the hearing to October 23 and 24, 1991.  The hearing was completed on October 24, 1991, and the claim was ready for decision.


ISSUES
1. Is Employee's claim barred by AS 23.30.110(c)?

2. Was Employee injured in the course and scope of employment by carbon monoxide exposure?  If so, did the exposure produce the symptoms which persisted through 1987 and 1988 and a brain lesion?


SUMMARY OF THE EVIDENCE AND ARGUMENTS

We have been provided with a wealth of written evidence in this case and heard about 15 hours of testimony.  To avoid making this decision unnecessarily lengthy, we will no@ discuss all the written evidence or comment on all of the testimony, although all of it has been considered.  We will briefly summarize and cite the essential evidence supporting our findings and conclusions.


Defendant contends Employee's claim is barred by AS 23.30.110(c). Employee filed a notice of injury which we received September 23, 1987.  On October 26, 1987, we received Defendant's notice controverting payment of temporary total disability (TTD) and temporary partial disability (TPD) benefits alleging there was no medical evidence to support time loss benefits.


On November 5, 1987, Defendant paid TPD benefits for August 2, 1987, through September 7, 1987.  On December 21, 1987, Defendant paid TTD benefits beginning November 30, 1987 and continuing until December 30, 1987.


On June 17, 1988 we received Defendant's notice controverting TTD, TPD, permanent partial disability (PPD) benefits, and medical benefits; Defendant contended Employee's problems at that time were not a result of the carbon monoxide exposure.


On July 13, 1988 we received Employee's claim.  On July 25, 1988, Defendant filed another notice of controversion rescinding the June 13, 1988 controversion, but still denied benefits and contended there was no causal relationship between the alleged exposure and Employee's symptoms.  Defendant stated that all benefits had been paid, but were paid under "a reservation of rights."


On July 26, 1988, we received Employee's amended claim.


On August 6, 1988, we received Defendant's report indicating that on August 5, 1988, Employee had been paid TTD benefits for the period of May 4, 1988 through May 21, 1988.  On that same date Defendant also filed another notice controverting various benefits.


On August 11, 1988, we received Defendant's request for a discovery order and a hearing.  On August 15, 1988, Employee requested a hearing by filing an Affidavit of Readiness for a hearing.


On August 18, 1988, we received Defendant's report that Employee had been paid TPD benefits for various days during the period of April 17, 1988; through July 9, 1988.


A prehearing was held on August 24, 1988.  It was determined that the discovery request would be heard by the Board, and Employee's August 15, 1988, hearing request would be inoperative.  Presumably this was because the discovery issue had to be determined before the hearing on the merits could proceed.


On September 16, 1988, we filed a decision and order (D&O) on the discovery dispute.  We ordered Employee to sign certain releases.  Employee filed an appeal on October 13, 1998, requesting Superior Court review of our D&O.


On September 23, 1988, we received another controversion notice from Defendant denying hospital expenses Employee incurred in may 1988.


On October 6, 1988, we received another controversion notice form Defendant  denying all compensation and medical benefits on the basis that Employee refused to comply with our September 16, 1988 D&O.


On October 10, 1988, we received Defendant's report indicating that Employee had been paid TPD benefits for the period of August 21, 1988 through September 10, 1988.


On September 22, 1990, Employee filed another claim.  On October 5, 1990, Superior Court Judge Pro Tem Wolverton filed an order modifying in part and affirming in part our September 16, 1988, decision and order.


On May 29, 1991, Employee again filed a request for a hearing which ultimately resulted in this hearing and decision.  Although Defendant paid benefits for various periods of time, Defendant contends Employee was not injured in the course and scope of her employment.


Employee began working for Defendant in September 1986 as a campus police officer.  She worked until January 5, 1987, when she injured her finger.  Employee returned to work on May 4, 1987.


Employee regularly drove one particular patrol car, identified as car number 8565.  She testified she usually closed the windows, had the heater on, and ran the fan on low when sitting in her idling patrol car, even in the summer.


On September 17, 1987, a hole was discovered in the exhaust system of vehicle 8565.  Defendant does not dispute that there was a hole in the exhaust system, although the parties do not agree upon the exact size and location of the hole.


The dispatch records show Employee began driving the car at 9:25 a.m. on September 17, 1987, was out of the car for a few minutes, and took the vehicle to maintenance at 10:03 a.m. Employee went to Humana Hospital where blood was drawn at 12:10 p.m., which showed a carboxyhemoglobin level of 8.4 percent.  Employee presented evidence that, based on her level two hours after exiting the vehicle, her carboxyhemoglobin level at 10:00 a.m. would have been 16 percent.


Defendant presented evidence also based on extrapolation that Employee's carboxyhemoglobin level would have been between 10 to 12 percent at the time she got out of the car.  Defendant presented the testimony of Francis Weir, Ph.D., a toxicologist.  He stated that in order for Employee to have had a 16 percent carboxyhemoglobin level after being in the car for about 45 minutes on September 17, 1987, there would have been so much carbon monoxide intrusion into the car that she would have been dead from the amount of exposure she received on other days when she spent more time in the vehicle.


Defendant also presented evidence that an 8.4 percent carboxyhemoglobin level is consistent with the level found in a moderate smoker just from smoking cigarettes.  Employee is a cigarette smoker, although the evidence about the extent of her smoking is disputed.


Employee contends that the carbon monoxide exposure produced flu‑like symptoms, including drowsiness, disorientation, nausea, headaches, as well as a sharp pain behind her right eye.  Employee admitted she had seen Charles Townsend, M.D., with complaints of flu‑like symptoms, fatigue, and anxiety even before beginning employment with Defendant.  Dr. Townsend testified that he did his residency in dermatology and is board certified in family practice.  He has no specialized training in toxicology or neurology.  He does not consider himself an expert in the field of toxicology.


Defendant presented the testimony of Jack Zimmerman, an expert in carbon monoxide intrusion in automobiles.  He testified from his own knowledge and from the information in the owner's manual for vehicle 8565 that the best way to protect a passenger from carbon monoxide intrusion is to keep the windows closed and the fan on low.  This pressurizes the vehicle and forces air out of the car; carbon monoxide is not drawn into the car.  He also testified that even if an exhaust leak is in the area farthest from the passenger compartment, some carbon monoxide will get into the compartment.


Marc Bayer, M.D., who is board certified in emergency medicine and toxicology, examined Employee.  She told him that there were no patterns to her headaches and they occurred at any time of day.  He testified this is inconsistent with carbon monoxide exposure; headaches go away after removal from the carbon monoxide and do not reappear unless there is further exposure.  Dr. Townsend also testified that the effects of carbon monoxide leave the body within two or three days after terminating the exposure.  Once Employee's vehicle was repaired and she was no longer exposed to carbon monoxide, Dr. Townsend's opinion was that she should not have continuing symptoms.


Dr. Townsend also testified that a person would have to have a near lethal dosage of carbon monoxide to have damaged enough brain cells to cause permanent damage.  Dr. Bayer testified that he is unaware of any reliable medical study that indicates chronic exposure to low levels of carbon monoxide causes persistent symptoms once the person is removed from the exposure.  Dr. Weir also testified that there is no scientific literature or studies of carbon monoxide exposure that support the proposition that chronic low level exposure is cumulative in the body.
Employee began seeing Kenneth Pervier, M.D., a neurologist, on September 23, 1987.  He has no medical school training in carbon monoxide.  Before treating Employee, he had never treated or diagnosed a patient with a central nervous system sinus lesion related to carbon monoxide exposure.  He testified that he is "not a carbon monoxide expert at all."


Dr. Pervier referred Employee to Larry Bissey, Ph.D., a psychologist, thinking that Employee might be augmenting her symptomatology because of a psychological condition.  Among Dr. Bissey's diagnoses was post‑traumatic stress disorder as a result of the carbon monoxide exposure.  He recommended anti‑depressant medications, and that she not return to work until the medications took effect.


Employee saw James Scully, M.D., in September 1987.  He is listed in the yellow pages of the telephone directory as specializing in facial plastic and reconstructive surgery as well as in matters relating to the ear, nose and throat.  He wrote a letter on October 8, 1987, stating that he treated Employee for carbon monoxide poisoning. He considered the diagnosis to be "open and shut." He indicated the poisoning produced chronic headache, stabbing pains in the ear, and sinus infection unresponsive to antibiotics.


In May 1988 Employee was hospitalized at Humana Hospital and treated by Dr. Pervier for what he diagnosed as an Inderal reaction.  John Hanley, M.D., a ne uropsychiatrist, testified hat his review of Employee's hospital records leads him to believe Employee was hospitalized for a psychiatric condition, not an Endaural reaction.


In August 1988 Employee underwent an M.R.I. (magnetic resonance imaging) brain study which was negative.  A subsequent M.R.I. study on February 15, 1989, showed a spot on the brain.  An M.R.T. study on January 3, 1990, showed that the lesion had increased to approximately twice the size  that it was in February 1989.  The lesion was excised at Stanford University in March 1990, and a second surgery was performed later in March, 1990.  Employee has suffered memory and sensory deficits as a result of the lesion and surgeries.


None of the doctors who have examined or treated Employee have a definite diagnosis of the cause of the lesion.  Her treating physician, Phillip Wasserstein, M.D., relates it to her carbon monoxide exposure on a temporal basis only.  Dr. Wasserstein is board certified in neurology, but has no training in toxicology.  He defers to the pathologist in terms of carbon monoxide's effect upon brain tissue.  He has treated one other patient for carbon monoxide exposure.  He had read an article Employee sent to him plus one other article he located on carbon monoxide poisoning.


Dr. Pervier testified that after he talked with Dr. Wasserstein he related Employee's symptoms to her carbon monoxide exposure.  He admitted Dr. Wasserstein's opinion "wasn't a firm opinion . . . that [carbon monoxide] was the cause." It was "just the temporal relationship time to the onset of the event to the onset of the symptoms that was it, that's the only relationship that we have." At the time of his deposition, Dr. Pervier testified: "I am at this point not sure what to relate Ms. Russell's lesion to."


Dr. Hanley testified it is his unequivocal opinion, to a medical certainty, that the lesion is not related to carbon monoxide exposure.  He testified carbon monoxide produces a lesion in a different area of the brain than the location of Employee's lesion.  He testified a lesion from carbon monoxide appears shortly after the exposure, not almost one and one‑half years later.  He testified a lesion from carbon monoxide exposure does not grow.  Dr. Bayer also testified that the location and development of Employee's lesion was not consistent with a lesion produced by carbon monoxide exposure.  John McCormick, M.D., who is a neuroradiologist, reviewed Employee's MRIs and testified uneqvocally that Employee's lesion was not related to carbon monoxide exposure.


Dr. Weir acknowledged that Employee probably had carbon monoxide exposure while Working, but he testified that it was his unequivocal opinion that there was no relationship between her symptoms, including her headaches, nausea, etc., or her brain lesion and her carbon monoxide exposure.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. IS EMPLOYEE'S CLAIM BARRED BY AS 23.30.110(c)?


AS 23.30.110(c) provides in part:


If the employer controverts a claim on a board prescribed controversion notice and the employee does not request a hearing within two years following the filing of the controversion notice, the claim is denied.


We have consistently denied employers' request for dismissal under AS 23.30.110(c) when a notice of controversion was filed in response to an injury report and before a claim was filed.  We have repeatedly held that subsection 110(c) requires a claim to be controverted, and the notice of injury is not a claim.  Routh v. Glacier State Telephone, AWCB Decision No. 89‑0238 (September 7, 1989); Thornton v. North Star Stevedoring, AWCB Decision No. 87‑0127 (June 9, 1987); aff'd 3 AN 87‑6512CI (Alaska Super Ct., April 21, 1988); Hansen v. Burton Carver & Co., AWCB Decision No. 85‑0242 (August 23, 1985).  Based on these rulings, we conclude Defendant's initial notice of controversion would not commence the running of subsection 110(c).


Of course, Defendant did controvert Employee's claim several times after she filed her claim in July 1988.  For purposes of this discussion, we will assume the August 6, 1988, controversion is applicable.


Before getting to a hearing on the merits of Employee's claim, Defendant's discovery request had to be resolved.  For the period from October 13, 1988, through October 5, 1990, that issue was in Superior Court and it was not possible for us to proceed to a hearing on the merits.  We conclude that the running of §110(c) was tolled for this period.  Employee filed a request for a hearing on May 29, 1991, approximately seven months after the Superior Court's order was filed.  Added to this seven month period is the time from the August 6, 1988, controversion notice to the date of the appeal on October 13, 1988, slightly over two months.  We find the total time that ran between the controversion of the claim and Employee's request for a hearing was less than one year.  Accordingly, we conclude Employee's claim is not barred by AS 23.30.110(c).

II. WAS EMPLOYEE INJURED IN THE COURSE AND SCOPE OF EMPLOYMENT?


AS 23.30.120(a) provides in part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of the chapter. . . ."


In Burgess Co. v. Smallwood, 623 P.2d 313, 316 (Alaska 1981), (Smallwood II), the Alaska Supreme Court held the employee must establish a preliminary link between the injury and the employment for the presumption to attach.  This rule applies to the work relationship of the injury and the existence of disability. Wien Air Alaska v. Kramer, 807 P.2d 471, 473‑74 (Alaska 1991).  "[I]n claims 'based on highly technical medical considerations,' medical evidence is often necessary in order to make that connection." Smallwood II, 623 P.2d at 316.  "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of medical facts involved." Veco v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


Once the employee makes a prima facie case of work‑relatedness the presumption of compensability attaches and shifts the burden of production to the employer.  Id. at 870.  To make a prima facie case the employee must present some evidence that (1) he has an injury and (2) an employment event or exposure could have caused it.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work‑related.  Id.; Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Alaska Supreme Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion'." 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d at 210).  In Grainger v. Alaska Workers' Compen. Bd., 805 P.2d 976, 977 (Alaska 1991), the Court explained two possible ways to overcome the presumption.  The employer can produce substantial evidence which either (1) provides an alternate explanation which, if accepted, would exclude work‑related factors as a substantial cause of the disability; or (2) directly eliminates any reasonable possibility that the employment was a factor in the disability.


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determining whether medical evidence is necessary to overcome the presumption. Wolfer, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869. If the employer produces substantial evidence that the injury was not work‑related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


A longstanding principle that must be included in our analysis is that inconclusive or doubtful medical testimony must be resolved in the employee's favor. Land & Marine Rental Co. v. Rawls, 686 P.2d 1187, 1190 (Alaska 1984); Kessick v. Alyeska  Pipeline Service Co., 617 P.2d 755, 758 (Alaska 1980); Miller v. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978); Beauchamp v. Employers Liability Assurance Co., 477 P.2d 933, 996‑7 (Alaska 1970).


Defendant admits there was a hole in the exhaust system of Employee's vehicle. Even Defendant's witness, Zimmerman, testified Employee would have been subjected to some carbon monoxide exposure, although not a "significant" amount.  Therefore, the issue is whether Employee's symptoms following the exposure are the result of the exposure.  We find this is a complex medical question, requiring expert medical testimony to establish the preliminary link and raise the presumption in AS 23.30.120.


Based on Dr. Wasserstein's, Dr. Pervier's and Dr. Townsend's testimony as well as Dr. Scully's opinion, we find Employee produced medical testimony adequate to raise the presumption that all of her symptoms, including the brain lesion, resulted from the carbon monoxide exposure.


However, we find Defendant presented medical testimony overcoming the presumption.  We find the testimony of Dr. Bayer, Dr. Weir, Dr. McCormick, and Dr. Hanley eliminated any reasonable possibility that the carbon monoxide exposure produced the brain lesion or the symptoms Employee continued to experience after the exposure terminated.


We must next weigh the evidence to determine whether Employee has proven by a preponderance of evidence that the symptoms and brain lesion were work related.  We find she has not.  Due to their lack of expertise regarding the effects of carbon monoxide exposure, we give the testimony of Dr. Wasserstein, Dr. Townsend, and Dr. Pervier less weight than the opinions of Dr. Bayer, Dr. Weir, Dr. McCormick and Dr. Hanley.  Dr. Wasserstein's and Dr. Pervier's basis for linking the symptoms and brain lesion to the exposure was merely the temporal relationship. We know little about Dr. Scully, but it appears that he possesses little expertise in the matter of carbon monoxide exposure.


On the other hand Dr. Bayer, Dr. Hanley, Dr. McCormick and Dr. Weir all have expertise and impressive credentials in the matter of carbon monoxide and its effect upon the body. They testified the effects of carbon monoxide would leave the body after Employee was out of the vehicle for a period of time.  Symptoms such as headaches would not recur randomly.  They also testified that the brain lesion was in the wrong area of the brain, that a brain lesion from carbon monoxide exposure would not take over a year to appear, and would not continue to grow.


Accordingly, we conclude Employee's claim must be denied as she failed to prove that the carbon monoxide exposure produced her symptoms and brain lesion.


ORDER

1. Employee's claim is not barred by AS 23.30.110(c).


2. Employee's claim that she was injured in the course and scope of employment due to carbon monoxide exposure is denied and dismissed.


Dated at Anchorage, Alaska this 19th day of November, 1991.



ALASKA WORKERS' COMPENSATION BOARD



/s/ Rebecca Ostrom



Rebecca Ostrom,



Designated chairman



/s/ Robert W. Nestel



Robert W. Nestel, Member



/s/ D.F. Smith



Darrell F. Smith, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Debra Russell, employee/applicant; v. University of Alaska (Self‑Insured), employer/defendant; Case No. 8718866; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 19th day of November, 1991.
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