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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

JOSE M. PAGAN,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 8100921


v.
)



)
AWCB Decision No. 91-0304

A.S.C. CONSTRUCTORS, INC.,
)



)
Filed with AWCB Anchorage


Employer,
)
November 22, 1991



)


and
)



)

ARGONAUT INSURANCE COMPANY,
)



)


Insurer,
)


  Defendants.
)

                                                             )


Employee's claim for permanent total disability (PTD) benefits and medical expenses was heard at Anchorage, Alaska.  Employee was present and represented himself.  Defendants were represented by attorney Phillip Eide.  A certified translator was present during the hearing.  The hearing began on October 31, 1991, but could not be completed in the time available; we continued the hearing to November 5, 1991. The hearing was completed on that day, and the record closed at the end of the hearing.


ISSUES
1. Is Employee's claim barred by laches or AS 23.30.110?

2. Is Employee's permanently totally disabled?

3. Is Employee's entitled to payment of medical expenses by Defendants?


SUMMARY OF THE EVIDENCE AND ARGUMENTS

It is undisputed that Employee was injured in the course and scope of his employment on September 15, 1980, when he fell about 17 feet while holding a jack hammer.  His injury was accepted by Defendants as compensable, and benefits were paid for a period of time.  Eventually a dispute arose regarding Employee's entitlement to continuing temporary disability benefits.  On January 11, 1982, Defendants controverted Employee's disability benefits.  In January 1983 Employee filed a claim for continuing temporary disability benefits as well as permanent disability benefits.  He also requested a hearing.  We heard this dispute on September 28, 1983, and issued our decision and order (D&O) on January 12, 1984.  Pagan v. A.S.C. Constructors, Inc., AWCB Decision No. 84-0007.  We found Employee was not a credible witness, and denied his claim.  Rather than restate the findings and conclusion in that decision, we incorporate it by reference.


On April 20, 1984, we received Defendants' second controversion notice denying Employee's claim in its entirety contending his problems were not related to his 1980 injury.


Employee filed a claim for PTD and permanent partial disability (PPD) benefits on April 16, 1986.  On August 13, 1986, he filed a request for a hearing.  At the hearing, Defendants contended our January 12, 1984 D&O decided his claim for PTD and PPD benefits, and Employee's claim should be dismissed.  We ruled against Defendants in our October 20, 1986 D&O.  Pagan v. A.S.C. Constructors, Inc., (Pagan II), AWCB Decision No. 86-0277 (October 20, 1986).  In our October 20, 1986 D&O, we stated that in future proceedings "we will rely on our discussions, findings, and conclusions as stated in our January 12, 1984 Decision and Order.  We will also rely on evidence and arguments previously submitted in addressing, even collaterally permanent disability and medical issues."  Pagan II at 7. Our decision was affirmed on appeal to the Superior Court. A.S.C. Construction v. Pagan, 3AN-86-14609 (Alaska Super. Ct., November 17, 1987).


At the most recent hearing Employee testified he hasn't worked since his 1980 injury.  He testified he doesn't sleep well, he can't raise his arms above his shoulder height even to comb his hair, he can't bend over to the floor, and he has pain in his neck, nose and eyes as well as his back.


He testified he doesn't pick up anything.  He said he doesn't carry anything, not even groceries from the supermarket.  He said he used to be able to pick up 10 to 15 pounds, but in the last five years he hasn't even been able to lift that much weight.  He has two children, ages four years and about two and one-half years old.  He testified he couldn't pick up his children when they were little, "much less now" that they are bigger.  Employee testified that he cannot take his children by himself in the car; their mother must strap them into their car seats.


At the hearing, Defendants asked Employee demonstrate his ability to stand and walk so we could observe him.  Employee had difficulty walking unless supported, and he basically shuffled across the floor.  Employee testified he can walk without his cane, but only a short distance.  He said he always takes his cane with him.  He said he can stand about three or five minutes to get from his chair to the bathroom or bedroom.  Employee testified he does not go outside when it is snowy or cold.


Employee testified that he is only trained to do heavy labor. He cannot read or write in English or in Spanish, his native language.    He is receiving benefits from the Social Security Administration for his disability.


Employee testified he has been treated by Samuel Schurig, D.O., since September 1989.  Most of Dr. Schurig's charges and the medicine he has prescribed has been paid for by Medicaid.  Employee seeks reimbursement of his medical expenses which he has paid as well as those which have been paid by Medicaid or other social service agencies.


Dr. Schurig testified at the hearing.  Dr. Schurig has diagnosed Employee's conditions as cervical strain, lumbosacral strain, degenerative disc disease and chronic pain syndrome. In his opinion, objective medical tests demonstrate Employee has minimal lipping and spurring in the cervical spine; there is no evidence of spinal stenosis or a herniated disc.  The objective evidence does not support the level of pain and complaints that Employee contends he experiences.  Dr. Schurig testified that he cannot medically explain all of Employee's symptoms. Dr. Schurig was quite candid and testified he takes Employees's complaints at face value in deciding that Employee is functionally disabled and that his treatments help him.  For example, Employee says he cannot raise his arm up to comb him hair, and Dr. Schurig has no reason to doubt him. 


Dr. Schurig testified that Employee's exaggerated pain behavior makes it difficult to assign a permanent impairment rating, but he would agree with the 12 percent permanent partial impairment rating that Michael James, M.D., assigned in 1983.  Dr. Schurig testified that Employee's condition has not changed, specifically it has not degenerated, since Employee saw Dr. James in 1983.


Defendants had a psychologist, Paul Craig, Ph.D., evaluate Employee regarding his chronic pain complaints.  In his August 7, 1991, report Dr. Craig stated:


Mr. Pagan is not a very sophisticated individual, and has limited education.  I strongly suspect that the psychological component to his presentation is not a sociopathic attempt at malingering. Rather, I suspect that the psychological component to his subjective complaints is subconscious or preconscious, and does not reflect any ill intent on the part of the patient.


Recently Defendants showed Dr. Craig a videotape of Employee engaging in various activities.  Defendants then deposed Dr. Craig and asked him if the opinion expressed in the report had changed.  Dr. Craig replied:


Well, succinctly stated, comparing Mr. Pagan's presentation in my office with what I viewed on the videotape, the patient does not evidence a conversion disorder, rather he evidences symptoms which would be consistent with deliberate malingering, so that would alter the diagnostic impression and would also alter the conclusion. . . .  At this point I would conclude that the patient more likely than not is malingering in relation to his presentation.


I still would say that he may have had an injury at some point in the past, but right from the beginning, according to Dr. James' note and through the most recent medical records, his findings have been non-physiologic to a large degree, and I think much of his presentation of pain behavior and subjective complaints as reported to me during my evaluation and demonstrated to me in my office are, in fact, a conscious attempt at malingering and not a subconscious process.


We also were shown the videotape which Dr. Craig viewed.  Michael McHenry, a licensed private investigator, had a time-lapse camera mounted at the rear of Employee's apartment building.  The camera ran 24 hours a day for about a week.  Employee regularly left his apartment between 11 a.m. and noon each day at which time McHenry followed him and filmed his activities.


On the film, we observed Employee repeatedly walking without difficulty and without a cane from his apartment to his car.  He did this in cold and snowy weather.  He had no trouble maintaining his balance.  At times he appeared to be walking with a slight limp, but most of the time he walked normally and moved freely; his gait was very different than what he demonstrated at the hearing.


Contrary to his hearing testimony, Employee carried a child in his arm on more than one occasion. At one point, Employee exited the car, standing up from a sitting position with a child in his arm.  Contrary to his testimony, Employee placed the children in the car without their mother's assistance.  Contrary to his  testimony, we observed Employee take his child with him in the car without the child's mother.  Contrary to his testimony, we observed Employee carrying groceries out of the supermarket.  Contrary to his testimony, we observed Employee reach up to comb his hair and also reach up to adjust a scarf which he was wearing around his neck.


Defendants contend that Employee is not disabled, and that he has fabricated his symptoms.  They contend he has not needed the medical care that has been provided by Dr. Schurig over the past two years.  They ask that we deny and dismiss his claim, not only because he is not disabled, but also because his claim is barred by AS 23.30.110(c) or laches.


Employee contends he is totally disabled and cannot work.  He seeks payment of medical expenses and reimbursement of those medical charges which have been paid by Medicaid or social service agencies.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. IS EMPLOYEE'S CLAIM BARRED BY LACHES OR AS 23.30.110(c)?


Until its amendment on July 1, 1988, AS 23.30.105(a) provided in part:


The right to compensation for disability under this chapter is barred unless a claim for it is filed within two years after the employee has knowledge of the nature or his disability and its relation to his employment and after disablement.  However, the maximum time for filing the claim in any event other than arising out of an occupational disease shall be four years from the date of the injury, and the right to compensation for death is barred unless a claim therefore is filed within one year after the death, except that if payment of compensation has been made without an award on account of the injury or death, a claim may be filed within two years after the date of the last payment.   It is additionally provided that, in the case of latent defects pertinent to and causing compensable disability, the injured employee has full right to claim as shall be determined by the board, time limitations notwithstanding.


The four-year time limit for filing claims in the second sentence of subsection 105(a) was rendered inapplicable by the Supreme Court in W.R. Grasle v. AWCB, 517 P.2d 999 (Alaska 1974).  The remainder of this subsection provides a two-year limit for the filing of claims from the injury, the disablement, or the manifestation of a latent defect, whichever comes last.  Id.


At the time of Employee's 1983 and 1986 claims, AS 23.30.110(c) provided in part:


The board shall make the investigation which it considers necessary with respect to the claim, and upon application of an interested party shall provide an opportunity for a hearing on it. . . .  If a claim is controverted by the employer and the employee does not request a hearing for a period of two years following the date of controversion, the claim is denied.


We have previously applied equitable doctrines, such as waiver and laches, to the claims we have heard.  Coffey v. Rogers and Babler, AWCB Decision No. 87-0081 (March 31, 1987); Accord Phillips v. Houston, 3AN-84-10275 CI (Alaska Super Ct., November 26, 1985).  Laches is a balancing of the equities in a case to determine whether the plaintiff is guilty of an unreasonable and unfair delay.  Pavlik v. State, 637 P.2d 1045, 1048 (Alaska 1981).


In Straight v. Hill, 622 P.2d 425, 427 (Alaska 1981), the Supreme Court said, "To successfully assert the defense of laches the defendant must show: 1) that the delay by the plaintiff was unreasonable and unexcusable; and 2) that undue prejudice to the defendant resulted from the delay."


In Jones v. Flour Alaska, 3AN-86-8559 CI (Alaska Super. Ct., August 3, 1987), the court stated:


The defense of laches should rarely, if ever, be considered by the Board.  Our Supreme Court has said that the defense of laches should be limited to equitable actions.  When a party is seeking to enforce a legal right as opposed to invoking the discretionary equitable relief of the courts, the applicable statute of limitations should serve as the sole line of demarcation for the assertion of the right.  Kodiak Electric Association v. Dela​valve Turbine, Inc., 694 P.2d 150, 157 (Alaska 1985).  While this decision does not govern compensation procedures, court holdings do not favor the laches defense.

(Id. at 5).


In this case, AS 23.30.105(a) and AS 23.30.110(c) provide specific statute of limitations.  According to Jones, it is not appropriate to apply an equitable remedy when a legal remedy is available.  Therefore, we conclude we should not apply laches to Employee's claim.


Even if we did apply laches, we would find that Employee's claim is not barred.  Defendants not only failed to present evidence of unreasonable or inexcusable delay, but they also failed to present evidence demonstrating the prejudice to them from the delay.


Next we consider whether AS 23.30.110(c) bars Employee's claim.  Defendants did not specifically reference the evidence supporting their contention that §110(c) bars Employee's claim.  In January 1983 Employee filed his initial claim for PTD benefits and requested a hearing.  Defendants had filed a controversion notice on January 11, 1982, but his request was clearly timely under both §105 and §110(c).  At the time of the hearing on Employee's initial claim, his request for PTD benefits was not argued, nor was it decided in our January 1984 D&O's.


On April 20, 1984, Defendants again controverted all of Employee's benefits.  Employee filed a claim on April 16, 1986, again requesting PTD; he filed a request for a hearing on August 13, 1986.  At the hearing, Defendants argued §105 barred Employee's claim, but did not argue that §110(c) barred the claim.  In our October 20, 1986 D&O we concluded §105 did not bar Employee's claim; our decision was affirmed by Superior Court.


Defendants now seem to argue that Employee had two years after the Superior Court filed its decision to request a hearing and failed to do so.  However, in our October 20, 1986 D&O we stated:


Employee also requested that when we hear permanent disability and medical issues we leave the record open for depositions . . . or postpone the hearing until employee could take these two depositions.  We ruled to postpone the hearing until employee takes the two depositions or until employee notifies us that he no longer wants to submit the two depositions. . . .  Employee need not file a new "Statement of Readiness to Proceed."*  The parties shall contact Lura Wallace by Tuesday, November 4, 1986, to let her know their wishes on scheduling a hearing.


Of course, rather than a hearing being scheduled, the D&O was appealed.  We find Employee could rely upon the ruling in our October 20, 1986 D&O and assume he did not have to file a statement of readiness to proceed nor was he limited by the time constraints in §110(c) because our ruling established different procedures.  We conclude Employee's claim is not barred by AS 23.30.110(c).

II. IS EMPLOYEE PERMANENTLY TOTALLY DISABLED?


AS 23.30.120(a) provides in part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."


In Burgess Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981), (Smallwood II), the Alaska Supreme Court held the employee must establish a preliminary link between the injury and employment for the presumption to attach.  This rule applies to the work relationship of the injury and the existence of disability.  Wien Air Alaska v. Kramer, 807 P.2d 471, 473-74 (Alaska 1991).  "[I]n claims 'based on highly technical medical considerations,' medical evidence is often necessary in order to make that connection."  Smallwood II, 623 P.2d at 316.  "Two factors determine whether expert medical evidence is necessary in a given case:  the probative value of the available lay evidence and the complexity of medical facts involved."  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  


Once the employee makes a prima facie case of work-relatedness the presumption of compensability attaches and shifts the burden of production to the employer.  Id. 870.  To make a prima facie case the employee must present some evidence that (1) he has an injury and (2) an employment event or exposure could have caused it.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work-related.  Id.; Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Alaska Supreme Court "has consistently defined 'substantial evidence' as `such relevant evidence as a reasonable mind might accept as adequate to support a conclusion'." Miller, 577 P.2d at 1046) (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d at 210).  In Grainger v. Alaska Workers' Compen. Bd., 805 P.2d 976, 977 (Alaska 1991), the Court explained two possible ways to overcome the presumption.  The employer must either produce substantial evidence which (1) provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminate any reasonable possibility that the employment was a factor in the disability.


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determining whether medical evidence is necessary to overcome the presumption.  Wolfer, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id. at 869.  If the employer produces substantial evidence that the injury was not work-related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  Finally, there can be no construction in the employee's favor.  1988 SLA ch. 79 §1(b).


"It is well settled that where a claimant testifies falsely in one instance the trier of fact may elect to disregard his otherwise uncontradicted testimony."  Kessick v. Alyeska Pipeline Service Co., 617 P.2d 755, 757 n.4 (Alaska 1980).  See AS 23.30.122.


Although Employee may believe he cannot engage in activities like picking up his children or combing his hair, the evidence does not support his belief.  The videotape film showed him performing activities which he had clearly and unequivocally denied he could do.  We find Defendants have overcome the presumption that Employee is permanently and totally disabled as a result of his injury.


We find Employee testified falsely, and we elect to disregard his testimony that he is disabled and cannot perform manual labor.  Based on the medical evidence that we heard previously and at this most recent hearing, we find Employee may have some minimal problems as a result of this injury but these problems do not totally disable him.


Based on Dr. Craig's opinion we find Employee is malingering.  We conclude we must deny his claim for PTD benefits.

III. IS EMPLOYED ENTITLED TO MEDICAL EXPENSES?


Under AS 23.30.120 Employee enjoys the presumption that his  claim for medical treatment or care is medically indicated.  Municipality of Anchorage v. Carter, ___ P.2d ___ (No. 3763) (Alaska October 17, 1991).  Based on the evidence discussed above, we find Defendants have overcome the presumption.  We find that Employee testified falsely, and we elect to disregard his testimony on the need for or benefit from the medical treatment provided by Dr. Schurig.  Dr. Schurig testified that he cannot do anything for Employee's condition.


Dr. Schurig testified he merely relies upon Employee's statements that the treatment helps his condition and, therefore, is medically indicated.  Because Dr. Schurig relies upon Employee's statements in determining whether treatment is needed and because we have found Employee is not credible, we conclude Employee failed to carry his burden of proving that either the medical care he has received from Dr. Schurig or ongoing medical care is indicated.  We deny and dismiss Employee's claim for medical benefits.


ORDER

Employee's claim for permanent total disability benefits and medical expenses is denied and dismissed.


Dated at Anchorage, Alaska this 22nd day of November, 1991.



ALASKA WORKERS' COMPENSATION BOARD



/s/ Rebecca Ostrom



Rebecca Ostrom,



Designated Chairman



/s/ S.T. Hagedorn



S.T. Hagedorn, Member



/s/ Jeff Wertz



Jeff Wertz, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Jose M. Pagan, employee/applicant; v. A.S.C. Constructors, Inc., employer; and Argonaut Insurance Company, insurer/defendants; Case No. 8100921; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 22nd day of November, 1991.



Dwayne Townes, Clerk

SNO

�








     *Employee's injury occurred before the two year time limit was added to AS 23.30.110.  During the time since the previous hearings and decisions on Employee's claim, the procedures relating to the two year time limit in subsection 110(c) have been amended.  Under the 1988 amendment to AS 23.30.110(c) an affidavit of readiness to proceed must now be filed rather than a statement of readiness to proceed.  Although the terminology changed, we find the concept is still the same; the two terms are interchangeable for purposes of this claim which spans such a long period of time.







