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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

REVA E. WORDEN,
)



)


Employee,
)


  Applicant,
)



)


v.
)



)

INLET FISHERIES, INC.,
)



)


Employer,
)



)


and
)



)

EAGLE PACIFIC INSURANCE,
)



)


Insurer,
)


  Defendants.
)

                                                             )


We heard this matter on September 19, 1991 in Anchorage, Alaska.  The employee was present and was represented by attorney Michael Jensen.  The employer was represented by attorney Tasha Porcello.  Because of the length of the hearing, we ordered written closing arguments.  The record closed on October 15, 1991 when we next met after the time passed for the filing of the arguments into the record.


ISSUE

Whether, under AS 23.30.095(k), a medical dispute exists between the employee's treating physician and the employer's physician.


CASE SUMMARY

Several witnesses testified at the hearing in this matter.  However, none of these witnesses was a physician.  The focus of the testimony was on the witnesses' credibility, and whether or not the employee sustained a work injury while working for the employer.  We did not, prior to the hearing, have the opportunity to review the medical records or physicians' depositions to any meaningful extent.  The deposition of Vincent Prusick, M.D., was filed on September 17, 1991, and the deposition of Douglas Smith, M.D., was filed on September 11, 1991.


Some time after the record closed, we began our case review, first by reading the parties' closing arguments.  During this reading, we noticed in the employers brief at pages 12‑13 that there was the possibility a dispute on causation may exist between the employee's treating physician, Vincent Prusick, M.D., and the employer's physician, Douglas Smith, M.D. We further focused on this possibility after reading the following from the employee's response brief: "Finally the employer relies upon the testimony of Dr. Smith who performed merely a records review . . . . Had he performed a medical evaluation versus a records review a Board ordered independent Medical Evaluation would have to have been conducted pursuant to AS 23.30.095(k)." (Response brief at 4).


Secondly, we reviewed the medical reports and depositions of Dr. Prusick and Dr. Smith.  During Dr. Prusick's deposition, he testified that as best: he "could obtain from her history, there was a very good chance that her work related activities contributed in large part to the problem." (Prusick Dep. at 21).  The doctor later reiterated that he felt the employee's work with the employer contributed to her back condition.  See Prusick Dep. at 42‑43, 47, 57‑58.


Dr. Smith, on the other hand, testified that based on his records review, whatever caused the employee's back problem and eventual surgery did not occur during her employment with the employer in 1989. (Smith Dep. at 12‑13, 35‑36).  In addition, Dr. Smith asserted that Dr, Prusick was merely speculating in his theory of the cause of the employee's back condition. (Id. at 27‑28).


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.095(k) states in relevant part:


In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, a second independent medical evaluation shall he conducted by a physician or physicians selected by the board . . . .


Based on the testimony of Dr. Prusick and Dr. Smith, cited in our case summary, we find that a medical dispute under AS 23.30.095(k) exists between the employee's treating physician and the employer's evaluating physician.  We disagree with the employees contention that no such dispute can exist simply because the opinion of the employer's physician is based solely on a records review.  Notwithstanding the nature of Dr. Smith's review of this matter, we find his review still constitutes an "evaluation" under AS 23.30.095(k).


Subsection 95(k) does not mandate or otherwise indicate that a dispute between the parties' physicians can only arise when each physician conducts a full scale evaluation, which may include physical examination, records review and testing, as opposed to a limited evaluation such as that performed by Dr. Smith.  We find that the key determinant is whether, after completing the requested evaluation, the employer's physician disputes the opinion or determination of the employee's treating physician regarding any of the several issues outlined " subsection 95(k).


In this case, we find that the parties' physicians disagree on the causation of the employee's back problem for which she seeks workers' compensation benefits.  Therefore, we conclude that a medical dispute exists under AS 23.30.095(k), and a board‑ordered independent medical evaluation is required.


We realize that our decision here delays this matter further.  However, we find that AS 23.30.095(k) is mandatory, leaving us with no choice regarding the ordering of the independent evaluation.  This determination could have been made sooner, and the delay minimized, if the parties had brought this issue to our attention.  In the future, we hope the parties will notify us as soon as they reasonably believe a dispute under AS 23.30.095(k) may have arisen.


Accordingly, the employee shall attend an independent medical evaluation under AS 23.30.095 (k).  This matter is remanded to Workers’ Compensation prehearing officer Paul Grossi who shall arrange for a medical examination ion accordance with this opinion.


ORDER

The employee shall attend an independent medical evaluation under AS 23.30.095(k), in accordance with this decision. This matter is referred to Workers' Compensation Prehearing Officer Paul Grossi.


Dated at Anchorage, Alaska, this 22nd day of November, 1991.



ALASKA WORKERS' COMPENSATION BOARD



/s/ MR Torgerson



Mark R. Torgerson,



Designated Chairman



/s/ S. T. Hagedorn



S.T. Hagedorn, Member

MRT:fm

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Reva E. Worden, employee/applicant; v. Inlet Fisheries, Inc., employer; and Eagle Pacific insurance, insurer/defendants; Case No. 8933928; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 22nd day of November, 1991.
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