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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

MARJORIE A. BROWN,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case Nos.
8904763


and
)

8904764



)

ROBERT E. BROWN, (Deceased),
)
AWCB Decision No. 91-0309



)


Employee,
)
Filed with AWCB Anchorage



)
November 29, 1991


v.
)



)

ROBERT EKSTROM and SHIRLEY
)

EKSTROM, d/b/a TRADING BAY
)

CATERING, (Uninsured),
)



)


Employer,
)


  Defendants.
)

                                                             ) 


This claim came before the board on Mrs. Brown's request for an order under AS 23.30.155(i). Mrs. Brown, the employee's widow, is represented by attorney David Schmid.  The Ekstroms (the owners of Trading Bay Catering) are represented by attorney Glen Harper. Oral arguments in this matter were presented on July 21, 1991.


However, the original two‑member panel deadlocked.  Although a third member was subsequently picked to break the deadlock, both of these members were removed from the workers' compensation board before a decision could be rendered.  New panel members were eventually appointed, and we gave the parties the choice of allowing the new panel to listen to the original arguments or present their arguments again.  Mrs. Brown notified us that she chose to allow the new panel to listen to the original hearing tape.  We waited a substantial period but never received notice from the employer on its choice of procedure.  We therefore decided to proceed by listening to the hearing tape.  After all panel members had the opportunity to do so, we closed the record on November 1, 1991 when we next met.


ISSUE

Under AS 23.30.155(i), is it advisable to require the employer to make a deposit with the Department of Revenue?


CASE SUMMARY

On April 27, 1990 we issued a decision and order finding that the shooting death of Mr. Brown was work‑related. we awarded death benefits to Mrs. Brown under AS 23.30.215. (Brown v. Trading Bay Catering, AWCB No. 90‑0085 (April 27, 1990).  In a subsequent decision, we set Mr. Brown's compensation rate, for the purpose calculating death benefits, at the weekly rate of $164.21. (Brown v. Trading Bay Catering, AWCB No. 90‑0240 (October 2, 1990)  Mrs. Brown now asks us to require the employer to deposit money with the Department of Revenue in accordance with AS 23.30.155(i).


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.155(i) states: "When the board considers it advisable it may require an employer to make a deposit with the Department of Revenue to secure the prompt and convenient payment of the compensation, and payments from the deposit upon an award shall be made upon order of the board.  " There are no Alaska Supreme Court cases construing this subsection.  We also were unable to find any cases construing the comparable subsection of the Longshore and Harbor Workers' Compensation Act in the United States Code.


Robert and Shirley Ekstrom, the owners of Trading Bay Catering, did not carry workers' compensation insurance at the time of Mr. Brown's death.  Mrs. Brown acknowledges the Ekstroms have made all payments due as a result of our two decisions in this matter.  Nevertheless, she argues that because of the Ekstrom's lack of insurance, their alleged ill health and advanced age, the fact Mrs. Brown is expected actuarially to outlive the Ekstroms, and the fact Mrs. Brown's death benefits are payable for the remainder of her life all dictate that we require the Ekstroms to make a deposit with the Department of Revenue.


The Ekstroms, on the other hand, argue that they are making the payments we have required, that they are in good health, and that although they are older than Mrs. Brown, no default in payment is imminent.  Further, they assert that even if one of them dies, the other can continue to pay the required workers' compensation benefits to Mrs. Brown.


At the outset, we note that the parties framed this dispute as a request for modification of our award under AS 23,30.130. In fact, Mrs. Brown contends we neglected to decide this issue in past decisions.  We find, after reviewing the prehearing summary and hearing briefs in this matter, that Mrs. Brown is the only party to present meaningful argument on this matter. In their written final argument, the Ekstroms mentioned a "deposit" issue but presented no relevant argument on it.  Also, neither party specified the particular mistake of fact made in our decision.


But more importantly, the issue of a deposit under AS 23.30.155(i) was not stated as an issue in the last prehearing conference summary before the initial hearing in this matter. Mrs. Brown did not seek to modify as permitted under our regulations.  Therefore, the hearing was limited to the issues stated in the summary. 8 AAC 45.065(c).


Still, we find we have continuing jurisdiction to decide a request such as this.  AS 23.30.155(i) indicates we can order a deposit by the employer anytime we deem it "advisable." This could occur at almost anytime in the chronological development of a claim.  Further, although a request such as this may be initially rejected, a later request may be granted if the changing circumstances of a claim make it advisable at a later date.


However, little if any relevant evidence on this issue has been submitted yet in this case.  For example, Mrs. Brown alleges that actuarial tables indicate her life expectancy spans 34 years from the date of Mr. Brown's death.  While we may not necessarily question the accuracy of this allegation, we prefer to take evidence on this and other factors before deciding this rarely litigated but significant issue.


Moreover, as noted by Mrs. Brown, there is no case law construing this statute.  We find it would not be sound policy to construe a seldom litigated statute and decide this matter on little more than conjecture and the parties' arguments.


Nonetheless, we believe some form of deposit is advisable because of the unique circumstances of this case.  The Ekstroms are uninsured for this claim.  Mrs. Brown could get death benefits for the remainder of her life if she does not remarry.  If the Ekstroms had been insured, the death benefits to Mrs. Brown would have continued unless both the insurance company and the Alaska Insurance Guaranty Association both went out of business, a very remote possibility.  The Ekstrom’s failure to get insurance means they must now act as both insurer and guarantor for Mrs. Brown.


Because they are uninsured, the future payment of death benefits to Mrs. Brown is less certain.  We believe a deposit or deposits of some type will increase the likelihood of future payments in the event the Ekstroms are unable to pay because of a reduction in their income, their own death or disability.


Mrs. Brown acknowledged that she has received all payments due as of the date of the July 1991 hearing.  These payments have continued since our April 1990 order.  Further, the parties indicated the Ekstroms continue to work in their business.  Without additional evidence, we conclude that no default in payment is imminent. Therefore, we will not order a deposit by the Ekstroms at this time.  However, as noted above, we conclude a deposit is advisable because of the unique circumstances of this case.  But we prefer to investigate this matter further and take additional evidence before deciding on the appropriate form of deposit by the Ekstroms to the Department of Revenue.  AS 23.30.135.


As a first step in our investigation, we are ordering the Ekstroms to provide us with a current financial statement.  This statement shall be filed within 30 days from the date of this decision.  After receiving the statement, we will decide what, if any, additional evidence or other investigation is necessary before determining the type of deposit to be made.


ORDER

The Ekstroms shall file a financial statement into the record within 30 days, in accordance with this decision.


Dated at Anchorage, Alaska, this 29th day of November, 1991.



ALASKA WORKERS' COMPENSATION BOARD



/s/ MR Torgerson



Mark R. Torgerson,



Designated Chairman



/s/ Marc D. Stemp



Marc D. Stemp, Member



/s/ D.F. Smith



Darrell F. Smith, Member

MRT/cd

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Robert E. Brown, employee and Marjorie A. Brown applicant; v. Robert and Shirley Ekstrom, d/b/a Trading Bay Catering, (Uninsured), employer/defendants; Case Nos. 8904763 and 8904764; dated and filed in the office of the Alaska Workers' Compensation Board in  Anchorage,

Alaska, this 29th day of November, 1991.



Charles E. Davis, Clerk
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