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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

ADEEM HASHMI,
)



)


Employee,
)
INTERLOCUTORY


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 8101654



)

PAN ALASKA FISHERIES,
)
AWCB Decision No. 91-0317



)


Employer,
)
Filed with AWCB Anchorage



)
December 6, 1991


and
)



)

UNDERWRITERS ADJUSTING COMPANY,
)



)


Insurer,
)


  Defendants.
)

                                                             )


This request for a board decision on certain medical‑related Transportation costs was heard on November 13, 1991 in Anchorage. The employee represented himself, and the employer was represented by attorneys Richard Wagg and Lee Glass.  The record for this decision closed when the hearing concluded.


ISSUES


Whether we should decide the issue of the adequacy of medical facilities in Pakistan per AS 23.30.265(20) before deciding the compensability (work‑relatedness) of the employee's claim for medical benefits.


PROCEDURAL HISTORY

On June 3, 1981 the employee suffered angina and then cardiac arrest after playing ping pong at a remote work site in Alaska.  Benefits were paid for a period, and the parties eventually settled the employee's claim by Compromise and Release (C&R) for $108,000.00. In the C&R, the employee retained his right to get medical benefits under the Alaska Workers' Compensation Act (Act).


The employee moved back to his native Pakistan. In 1987 he experienced additional symptoms related to his heart.  He was examined in Rawalpindi, Pakistan by Brigadier Mohammed Zulfigar Ali Khan T.I. (M) T.Bt., Commandant and Chief Cardiologist at the Armed Forces institute of Cardiology and National Institute of Heart Diseases.  Dr. Khan felt the employee needed either angioplasty or heart surgery. Although his  institute could not perform the angioplasty at that time, it could have performed the heart,surgery.  Dr. Khan signed a document which would enable the employee to travel to Alaska to obtain treatment from Anchorage physician William Mayer, M.D., who was the employee's treating physician for several years.


The employee was examined in Anchorage in 1987, but no angioplasty or surgery was done at that time.  In September 1988, heart bypass surgery was performed in Anchorage.


In November 1988 the employer controverted all medical and related benefits.  The employer asserted in its June 22, 1989 answer that the employee's condition was "no longer a substantial factor in the employee's current need for medical treatment." Specific sums of medical, transportation and per diem costs were denied in the answers but it is unclear when the employer deems the employee's medical and related benefits no longer compensable.


Discovery progressed, prehearing conferences were held, and the case was set for hearing on November 13, 1991.  Sometime near in time to the hearing date, the employee's attorney withdrew from the case.  The employee and employer then stipulated to bifurcate the issues for hearing.  They agreed to litigate the issue of the adequacy of medical facilities first, and to litigate the primary issue of the compensability of the employee's claim (whether or not his condition is still related to his work injury) at a later date.


At the hearing, we noted that this type of bifurcation was "somewhat unique," but we reluctantly agreed to proceed, primarily because the parties indicated it had been difficult to arrange to get Dr. Khan here personally for the purpose of taking his testimony.  The employee indicated he felt comfortable going forward with this hearing without an attorney as long as the issues were limited as noted above.  The record indicates his attorney withdrew from the case approximately one week before this hearing.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.135(a) states in part:


"In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties."


After discussing this matter at some length, we have concluded that we will best be able to ascertain the parties' rights by continuing this hearing and deciding this issue after taking evidence on the compensability issue pending in this claim.  We find that the evidence necessary for decision on the issue of medical transportation and the adequacy of medical facilities overlaps with the evidence on the issue of the compensability of the employee's medical benefits.


For example, we note that several depositions have been taken in this matter, including several depositions of the employee and several medical depositions.  Although a considerable portion, if ‑not most of this evidence may not be relevant to the medical transportation issue and the adequacy of medical facilities in Pakistan, we find we cannot simply ignore this material in deciding that issue.  We find it would be duplicative to review this evidence now and then again later when the merits of this claim are heard. in point of fact, we believe that if any issue should be heard first, it should be the issue on the merits of this claim.


Regarding medical transportation, we are unclear on the transportation costs paid by the employer‑‑if any, and those costs that are controverted. The employee traveled to Anchorage in 1987; yet, no controversion was filed until November 1988.  That controversion does not specify or otherwise contain a date after which the employer controverted the transportation costs.  We need the parties to present evidence or at the least clarify the record on controversion dates and the amounts or trips controverted.  We find this information relevant because Dr. Khan testified that the type of heart treatment available in Pakistan changed between 1987 and 1988.


In addition, we want the parties to present further evidence or argument on the term "adequate medical facilities" as that term is used in AS 23.30.265(20). For example, could the medical facilities in Rawalpindi, Pakistan be deemed "adequate" even though angioplasty was not an available alternative in 1987?  Further, what factors make a medical facility "adequate?" in addition, assuming medical facilities in Pakistan were inadequate during part or all the period the employee traveled to Anchorage for treatment, was there a point nearer to Pakistan where adequate treatment was available?  Evidence and argument on these questions will be helpful in ascertaining the rights of the parties.


During the November 1991 hearing, we discussed the possibility of the employee getting another attorney to represent him in the hearing on the merits of this matter.  The employee stated essentially that he would think about it and decide whether to get an attorney or proceed on his own.  The employee has 15 days from the date of this decision to either get an attorney or decide to represent himself in this matter the parties must then work together to set a prehearing conference at the next reasonably available date.  During the prehearing conference, the parties must determine the earliest feasible date (after developing the case as outlined above) to set a hearing on the merits of this matter, and to complete the hearing in this matter. 8 AAC 45.074(a)(7).


During the November 1991 hearing, the parties mentioned generally that there were various transportation, per them and other medical bills in dispute here.  We urge the parties to put together a stipulation detailing these various disputed medical bills so that hearing time is saved.


Accordingly, this matter is continued until the date set to hear the merits of this claim.  AS 23.30.1101 8 AAC 45.074(a)(7). The parties shall proceed in accordance with this decision.


ORDER

This matter is continued.  The parties shall proceed in accordance with this decision.


Dated at Anchorage, Alaska, this 6th day of December, 1991.



ALASKA WORKERS' COMPENSATION BOARD



/s/ MR Torgerson



Mark R. Torgerson,



Designated Chairman



/s/ S.T. Hagedorn



S.T. Hagedorn, Member



/s/ Michael McKenna



Michael McKenna, Member

MRT:dt

if compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Adeem Hashmi, employee/applicant; v. Pan Alaska Fisheries, employer; and Underwriters Adjusting Company, insurer/defendants; Case No. 8101654; dated and filed in the office of the Alaska Workers' Compensation Board in  Anchorage, Alaska, this 6th day of December, 1991.



Dwayne Townes, Clerk
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