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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

DONALD ANGLE,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 8901626


v.
)



)
AWCB Decision No. 91-0325

SAFEWAY,

)

(Self-Insured),
)
Filed with AWCB Fairbanks



)
December 12, 1991


Employer,
)


  Defendant.
)

                                                             )


This claim for permanent partial impairment (PPI) benefits was heard at Anchorage, Alaska on November 12, 1991.  The employee represented himself.  Senior claims examiner Becky Carney of Scott Wetzel Services, Inc. represented the defendant.  The record closed at the end of the hearing.


It is undisputed the employee strained his back on January 31, 1989 while working for the defendant when unloading ice into the seafood counter.  The employee testified he kept working that day, although he experienced continued back pain.  The next morning, he was unable to get out of bed because of pain in his back.  He developed numbness in his left calf and in his left big toe. The numbness remains although the symptoms wax and wane in intensity.


In her February 28, 1991 report, Shawn Hadley, M.D., described the employee's history after his date of injury, as follows:


Mr. Angle sought care with Dr. Waldroup, a local chiropractor, whom he had seen previously for neck pain.  He was under chiropractic care three times a week and was released back to work at Safeway on a light‑duty basis in April.  He states that he was arranging items on shelves, when he was standing on a cart which slipped, causing him to flex forward slightly but suddenly and causing him to have pain in his back again.  He states that the pain improved, but upon discussion with his supervisors at Safeway, he advised them that he did not want to do the light‑duty work if it required him to get back on the cart to stock the higher shelves . . . .


Mr. Angle quit working for Safeway and began school at Alaska Junior College at Diamond Center. lie attends class full‑time now and states he is able to sit in class for up to two hours, but after that must get up to change positions.  He states that he walks in the mall between classes, 15 to 20 minutes at a time, four to five times a day, including walking up and down several flights of stairs.  He estimates that he walks three miles a day while in school.


The sole issue we are asked to decide is the appropriate PPI benefits to which the employee is entitled.  The employee's treating chiropractor, E.E. Waldroup, D.C., referred the employee to Dr. Hadley, for an IME.  Dr. Hadley attributed the employee's sensory impairment in his right lower extremity to his work‑related injury.  She assigned him a two percent whole‑person disability rating.  She did not attribute the employee's disc degeneration to the injury.  Dr. Waldroup agrees with Dr. Hadley's conclusions.


Thereafter, the defendants paid the employee a two percent PPI award based on Dr. Hadley's report.  After the employee requested a higher amount, the defendants referred the employee to a panel of Christina Peterson, M.D., and Donald Peterson, M.D., for an EME.  Drs. Peterson assigned the employee an 18 percent disability rating but concluded the condition was not related to the employee's work for the defendant.  Meanwhile, our IME doctor, Douglas G. Smith, M.D., examined the employee pursuant to AS 23.30.095(k) Dr. Smith assigned the employee a 17 percent whole‑person disability rating and concluded the condition was substantially related to the employee's work for the defendant.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.190(a) provides payment of PPI benefits as follows:


In case of impairment partial in character but permanent in quality, and not resulting in permanent total disability, the compensation is $135,000 multiplied by the employee's percentage of permanent impairment of the whole person.  The percentage of permanent impairment of the whole person is the percentage Of impairment to the particular body part, system, or function converted to the percentage of impairment to the whole person as provided under (b) of this section.  The compensation is payable in a single lump sum, except as otherwise provided in AS 23.30.041, but the compensation may not be discounted for any present value considerations.


AS 23.30.120(a) provides in pertinent part; "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


in Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwood II), the Alaska Supreme Court held that the employee must establish a preliminary link between the injury and the employment for the presumption to attach.  This rule applies to the work relationship of the injury and the existence of disability. Wien Air Alaska v. Kramer, 807 P.2d 471, 473‑74 (Alaska 1991). "[I)n claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make the connection." Smallwood II, 623 P.2d at 316.  "Two factors determine whether expert medical evidence is necessary in a given case the probative value of the available lay evidence and the complexity of medical facts involved." Veco Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


Once the employee makes a prima facie case of work relatedness, the presumption of compensability attaches and shifts the burden of production to the employer.  Id. at 870.  To make a prima facie case the employee must present some evidence 1) that he has an injury and 2) that an employment event or exposure could have caused it.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work related. Id. Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Alaska Supreme Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.'" Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210.  In Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991), the court explained two possible ways to overcome the presumption.  The employer must either produce substantial evidence which 1) provides an alternative explanation which, if accepted, would exclude work‑related factors as a substantial cause of the disability; or 2) directly eliminate any reasonable possibility that the employment was a factor in the disability.


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Wolfer, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869.  If the employer produces substantial evidence that the injury was not work‑related, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence. Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of (triers of fact] that the asserted facts are probably true." Saxton v. Harris, 395 P‑2d 71, 72 (Alaska 1964).  Finally, there can be no construction in the employee's favor. 1988 SLA ch. 79 §1(b).


In his IME report at page 5, Dr. Smith concluded the employee was entitled to receive a full 17 percent PPI benefit based on evidence the employee's symptomatic condition first arose at the time of the January 1989 work‑related injury.  Dr. Smith's report plus the employee's testimony is more than sufficient to raise the presumption of compensability.


To overcome the presumption, the defendant primarily relies on the EME report of Drs.  Peterson.  Page 6 of their report reads as follows:


The major issue in this case is the determination of impairment.  Dr. Hadley found only 2 percent permanent partial impairment because Dr. Hadley felt the only condition attributable to the January 31, 1989, injury was the loss of sensation.  Dr. Smith, on the other hand, found 17 percent whole person impairment on the basis of loss of range of motion.  This panel finds 18 percent impairment to the whole person, 14 percent on the basis of loss of range of motion and 5 percent on the basis of a disk bulge.  this combines to 18 percent of the whole person.  We do not, however, feel that all the impairment present is attributable to the January 31, 1989 injury.


The transitional vertebral segment is a preexisting congenital condition.  This underlying preexisting condition has predisposed Mr. Angle to the development of degenerative change adjacent to this abnormal vertebra.  This degenerative change is not attributable to the January 31, 1989 injury, but feel it to be related to the degenerative spinal condition.  We feel lumbosacral strain has had ample opportunity to resolve and do not identify any other diagnosis at this time.


It is the opinion of this panel that loss of range of motion is more likely than not related to the transitional segment with subsequent mechanical back pain due to the degenerative pain engendered by this congenital abnormality than that loss of range of motion was caused by a January 31, 1989, lumbosacral strain which has had ample opportunity to heal.  Thus, although we find 18 percent impairment to the whole person, we do not find this impairment to be directly attributable to the January 31, 1989 injury.


We find Drs. Petersons' report is fun in its conclusion that the employee's permanent impairment is not work‑related.  Additionally, Dr. Hadley specifically stated, "the episode did not cause the transitional vertebra and did not cause the disc degeneration." Accordingly, we conclude the defendant has overcome the presumption with substantial evidence.  Therefore, the employee must prove his claim by a preponderance of the evidence.


Although nearly every doctor who examined the employee agreed his symptoms were temporarily aggravated by the work‑related injury, only Dr. Smith concluded that all of his symptoms arose from the industrial accident.  Drs. Hadley and Peterson agree that many of the symptoms the employee experiences are related to a preexisting degenerative spinal condition.


Based on our review of the three PPI ratings given and the underlying rationale in each report, we conclude the employee is entitled to a 2 percent PPI rating as reported by Dr. Hadley.  Accordingly, we conclude the employee has not proven his claim for a higher PPI rating by a preponderance of the evidence.  Although we sympathize with his desire to be paid at a higher PPI rate, the greater weight of evidence does not support a higher rate and we find his claim for additional PPI benefits must be denied.


ORDER

The employee's claim for a PPI rating greater than two percent is denied and dismissed.


Dated at Fairbanks, Alaska this 12th day of December, 1991.



ALASKA WORKERS' COMPENSATION BOARD



/s/ Fred G. Brown



Fred Brown,



Designated Chairman



/s/ Robert Nestel



Robert Nestel, Member



/s/ Michael McKenna



Michael McKenna, Member


if compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the state of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Donald Angle, employee/applicant; v. Safeway, (self‑insured) employer/defendants; Case No. 8901626; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 12th day of December, 1991.



Marci Lynch, Clerk
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