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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

ROBERT MILLER,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 8721161


v.
)



)
AWCB Decision No. 91-0330

U-HAUL OF ALASKA,
)



)
Filed with AWCB Anchorage


Employer,
)
December 13, 1991



)


and
)



)

AETNA CASUALTY AND SURETY CO.,
)



)


Insurer,
)


  Defendants.
)

                                                             )


The employee's claim for permanent total disability (PTD) benefits, permanent partial disability (PPD) benefits, compensation rate adjustment, interest on the compensation rate adjustment, attorney's fees and interest on attorney's fees was heard on October 31, 1991 in Anchorage, Alaska.  The employee was not present, but participated by telephone and was represented by attorney Michael J. Patterson.  The employer and its insurer (employer) were represented by attorney Patricia L. Zobel.  The record closed on November 13, 1991, the date final post‑hearing briefs were filed.


SUMMARY OF THE EVIDENCE

Miller alleges that on October 10, 1987, while working for the employer, he suffered an electrical shock injury.  He states that he was working on a line supplying current to a welding machine while the current was turned off and somehow the current was turned on and he received an electrical shock of 220 volts.  The shock, he states, caused his glasses to "burn off his head" and he was thrown a number of feet, landing violently knocking him unconscious.  Apparently while being thrown, the employee struck his left knee, left shoulder, right wrist and back.  He says that he was able to get to his feet as soon as he regained consciousness and was told by his supervisor to take the rest of the day off.  Miller proceeded to a bar and while drinking a beer, noticed that he was unable to feel the glass in his hand and that he had no feeling in his feet.


The record reflects that the employee was seen at the Providence Hospital emergency room approximately an hour after the accident.  Timothy Samuelson, M.D., noted that the employee complained primarily of numbness in both hands and both feet.  The doctor also reported: "He was observed in the emergency room for approximately an hour during which time he gradually improved until he had no numbness or other symptoms whatsoever and he felt fine.  Dr. Samuelson referred Miller to Charles W.Townsend, M.D., his regular physician, for a follow‑up examination the next week.


Miller saw Dr. Townsend on October 12, 1987 and he diagnosed swelling of the left knee, left shoulder sprain, back strain and right wrist sprain.  The doctor prescribed medication.  Dr. Townsend saw the employee again on October 19, 1987 and noted that he was moving to California and would seek treatment there.  Neither of the reports that Dr. Townsend filled out after Miller's visits indicated that he was having numbness in his hands and feet.


After moving from Alaska, the employee saw Kenneth W. Roberts, M.D., in Eureka, California on November 10, 1987.  Dr. Roberts felt Miller needed knee and shoulder surgery and he referred him to James P. Schilz in his office.


On January 7, 1988, Dr. Schilz examined the employee and it was his assessment that Miller suffered from "(1) Subluxing extensor mechanism with dislocation of the extensor mechanism, left knee.  The patient has had a prior patellectomy. (2) Impingement syndrome, left shoulder, with evidence of arthritis of the AC joint." The doctor thought the knee condition needed to be surgically explored by arthroscopy and repaired.  Regarding the shoulder, the doctor felt that if treatment of injection did not resolve the problem, then he was a candidate for decompression.  Dr. Schilz did not indicate that Miller suffered from numbness of the hands and feet.


In a letter to Helen Harness, the employer's claims adjuster, dated February 19,1988, Dr. Roberts stated: "After a trial of conservative treatment has failed to restore the function in his left knee, I have concluded that in the accident of October 1987, that he must have sustained a tearing of the quadriceps extension over the anterior medial aspect of his knee and it is no longer adequate to keep the knee from dislocating.  I have advised that a surgical attempt be made to stabilize this knee." The doctor also mentioned that Miller's left shoulder symptoms had gradually settled down.  Dr. Roberts did not mention that Miller was complaining of numbness in the hands and feet.


The record reflects that the next time Miller sought medical treatment was when he saw Richard W. Bennett, M.D., for preoperative evaluation on March 16, 1989.  The doctor noted in report that:


The patient states that approximately one month after his fall, he noted the onset of fine tremor, facial numbness, lower extremity numbness without significant weakness.  He states that his gait has been progressively getting worse and that he is having intermittent urinary and fecal incontinence.

The doctor felt that Miller needed arthroscopy of the left shoulder and realignment of the quadriceps mechanism of the left knee.  The employee underwent surgery for his shoulder and knee problems on March 29, 1998.


On April 12, 1989, Miller saw John E. Greenlee, M.D., Professor and Vice Chairman of the Department of Neurology at the University of Utah's School of Medicine.  In his report, Dr. Greenlee stated that he was concerned that the employee might have a peripheral nouropathy and that it might or might not be related to the electrical injury.  The doctor scheduled him for further testing.


In a letter to the employer's attorney dated August 18, 1989, J. Lynn Smith, M.D., stated:


It is my feeling at this time that the patient has a 40% permanent/partial impairment of the left knee. 20% of this was pre‑existing and 20% secondary to the injury which caused recurrent dislocation of the patellar tendon and led to the reconstruction.  The patient has chronic subacromial bursitis in his shoulder and tendinitis, which I think was secondary to the industrial accident.  I would give him a 5% permanent/partial disability of the shoulder, would be 2 1/2% of the whole man,


In summary, the patient would have a total of 12 1/2% partial impairment of the body secondary to the shoulder and knee injury. . . .


On April 30, 1990, Miller was admitted to a Veteran's Administration hospital in Salt Lake City, Utah and put under the care of D. Banks, M.D., for "Weakness especially in feet." In a discharge summary dated May 25, 1990, Dr. Banks stated in part:


Since [October 10, 1987] he has experienced episodes of numbness in his hands and feet, and the right side of his face.  He has occasional bowel and urinary incontinence.  He also complains of weakness in hand and legs, and has particular difficulty with lifting his feet up when walking.  In recent months he has been bothered by increasing tremor in head and hands, and he is starting to have some problems walking up and down stairs.  He has also had balance problems, especially when his eyes are closed, and he says that he falls down occasionally.  The patient had EMG studies done in 4/89 and again in 9/89 by Dr. Petajan, these showed decreased nerve conduction speeds with increased F‑wave latency and needle electrode examination showed fibrillation, hight amplitude, polyphasics and decreased recuitment in proportion to effort, and high firing rates; all consistent with severe neurogenic atrophy.


In a letter to Miller's attorney dated January 24, 1991, Dr. Greenlee stated in part:


In short, Mr. Miller has no history of non‑work related factors which might have precipitated his neuropathy, his symptoms began immediately following his accident, and all studies which we obtained a‑re consistent with electrical injury. it is impossible to reach any conclusion other than that his electrical injury precipitated his neuropathy.


. . . .


Medical or surgical therapy is not currently available for Mr. Miller's neuropathy, which is, as mentioned above, a consequence of his industrial accident.


On July 15, 1991, Renga Y. Vasu, M.D, examined the employee and reviewed his medical history.  His office notes state in part:


Multiple neurologic problems; 1. Peripheral neuropathy.  This is significant and it is sensory motor with previous nerve biopsy revealing demyelination of what appears to be a chronic sensory motor demyelinating polyneuropathy.  This does not appear to be secondary to the electrical injury.  The condition was possibly preexistent and is now progressive.  In view of the biopsy report of active demyelination, alcohol abuse is possibly not contributing to this even though some of the symptoms may he related to the alcohol use.


2. Functional overlay to the motor weakness with a proximal give‑way weakness which appears inconsistent on the neuro exam.  This is possible related to an underlying depression.


3. Chronic tremor of what appears to be a benign action tremor possibly potentiated by alcohol.  There is no family history to coexist with this.


4. Alcohol abuse.  This is quite significant.  There are no clinical markers for a demential.  He may have an underlying cerebellar syndrome related to this which again is hard to assess in view of the associated polyneuropathy.  I shall look into the CT scan reports from Utah.


At this time, he certainly needs treatment for the chronic polyneuropathy   which appears to be demyelinating. . . .


Dr. Greenlee was deposed on August 30, 1991.  He testified, in essence, that while he did not think the electric shock Miller received on October 10, 1987 caused his demyelinating peripheral polyneuropathy, it did make it worse or symptomatic.  He also felt that the electric shock could have caused a spinal cord injury and that could account for the bladder and bowel problems.  Dr. Greenlee acknowledged that the treatment of electric shock victims is not his specialty and, in fact, he has seen very few of them.  He also mentioned that there is very little, if any, real literature on the subject which would be of any help.


Dr. Vasu was deposed on October 23, 1991.  He testified, to reasonable medical certainty, that the demyelinating peripheral polyneuropathy from which the employee suffers was neither caused nor aggravated by the electric shock injury.  Dr. Vasu stated that the reasons that Miller's condition could not have been caused by the shock were: 1) it was symmetrical bilaterally in all four extremities (this would not occur with an electric shock where one would have local damage, not symmetrical and bilateral damage); 2) it is characterized by demyelination which does not occur with electric shock injuries (destruction would not be ongoing as is shown by onion peel appearance if this were caused by a one time electric shock); 3) electric shock injury could not cause a progressive disease process such as Miller has; and 4) there are no reports in any of the literature connecting significant and dramatic onset of polyneuropathies with electric shock.  Dr. Vasu also testified that he did not believe, to reasonable degree of medical certainty, that the incontinence problems were caused by the electric shock injury because there were no clinical signs that there had been any spinal cord injury.  He also pointed out that the myelogram and CAT scans did not show any kind of spinal cord damage.  The doctor stated that over a period of six or seven years he has treated probably ten to twelve electrical shock victims.


At the hearing, Miller testified that before the October 10, 1987 electrical shock injury he had no health problems.  He stated that shortly after the accident, he experienced numbness in his hands and feet.  He testified that as time went on his condition got worse to the point that he became weak, started having problems with motor functions, balance and other bodily functions.


FINDINGS OF FACT AND CONCLUSIONS OP LAW

The Alaska Supreme Court has repeatedly held that "injury" under the Alaska Workers' Compensation Act includes aggravations or accelerations of preexisting conditions. See, e.g. Burgess Construction v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwood II); Thornton v. Alaska Workmen’s Compensation Board, 411 P.2d 209, 210 (Alaska 1966).  Liability is imposed on the employer "whenever employment is established as a causal factor in the disability." Smallwood II, 623 P.2d 317 (quoting Ketchikan Gateway Borough v. Saling, 604 P. 2d 590, 597‑98 (Alaska 1979). A causal factor is a legal cause if " 'it is a substantial factor in bringing about the harm' or disability at issue." Id.


An aggravation or acceleration is a substantial factor in the disability if it is shown (1) that "but for" the employment the disability would not have occurred and (2) the employment was so important in bringing about the disability that a reasonable person would regard it as a cause and attach responsibility to it. State v. Abbott, 498 P.2d 712, 727 (Alaska 1972), Fairbanks North Star Borough v. Rogers and Babler, 747 P.2d 528 (Alaska 1987).


AS 23.30.120(a) provides in pertinent part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that(1) the claim comes within the provisions of this chapter."


The evidence necessary to raise the presumption of compensability varies depending on the type of claim "[I]n claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection." Smallwood II, 623 P.2d at 316. In less complex cases, lay evidence may be sufficiently probative to establish causation.Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


Once the presumption attaches, the employer must come forward with substantial evidence that the disability is not work‑related.  Smallwood II, 623 P.2d at 316.  Substantial evidence is such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion. Kessick v. Alyeska Pipeline Service Co., 617 P.2d 755, 757 (Alaska 1980). There are two methods of overcoming the presumption of compensability: (1)presenting affirmative evidence showing that the disability is not work‑related or (2) eliminating all reasonable possibilities that the disability is work‑related. Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991).


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption. Veco, 693 P.2d 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869.  If the employer produces substantial evidence that the disability is not work‑related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence. Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact) that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


Based on this discussion, our first point of inquiry is whether the presumption of compensability has attached, that is, whether a preliminary link has been established between the employee's disability and his employment with the employer on October 10, 1987.  We must first decide if the October 10, 1987 incident aggravated, accelerated, or combined with a pre‑existing polynearopathy condition.


We find that the evidence shows that the October 10, 1987 electrical shock aggravated Miller pre‑existing condition. Dr. Greenlee testified that the employee probably had polyneuropathy before suffering the electrical shock but he did not exhibit any symptoms.  However, following the shock, Miller felt numbness in his hands and feet which was followed by weakness in his extremities and a severe disability.  Dr. Greenlee could find no other explanation as to why Miller suffers a disability today other than the electrical shock he received on October 10, 1987.  Because this claim is based on highly technical medical considerations, Dr. Greenlee's medical opinion raises the presumption.


The second question which must be asked with respect to the preliminary link is whether the 1987 aggravation was a "legal cause" of the employee's present disability, or, in other words, a substantial factor in bringing about the eventual harm.


In reviewing the two‑part test, as outlined above, to determine if the 1987 incident was a substantial factor, we must first decide if, "but for" the employment the present disability would not have occurred.  We find that this element of the test has been proven by Dr. Greenlee's testimony. it is his opinion that because the employee was in good health before being shocked and then suffered numbness in his hands and feet immediately after being shocked, the shock aggravated his pre‑existing polyneuropathy to the point that he is totally disabled today.  Dr. Greenlee also believes that the shock might have caused a spinal cord injury which would account for his incontinence.


For these same reasons, we conclude that employment on October 10, 1987, was so important in bringing about his present medical problems that a reasonable person would regard it as a cause and attach responsibility to it.


Accordingly, we conclude that a "preliminary link" has been established between the employee's disability and his employment with the employer on October 10, 1987 and, as such, the presumption of compensability does attach to his claim against the employer.


The next question is whether the employer has come forward with substantial evidence that Miller's present condition is not related to his employment with it on October 10, 1987. we find that the employer has come forward with such evidence.


Dr. Vasu testified in no uncertain terms that to a reasonable degree of medical certainty the electrical shock Miller suffered on October 10, 1987 neither caused his polyneuropathy nor aggravated a pre‑existing polyneuropathy condition.  He also stated that to a reasonable degree of medical certainty that the shock incident did not damage the spinal cord and, therefore, was not a cause of Miller's incontinence.  Dr. Vasu not only stated his ultimate conclusions but also gave specific reasons as a basis for them.  The reasons he gave included : 1) the demyelinating onion skin appearance of the nerve is not found with electric shock injuries; 2) the electric shock injury could not cause a progressive disease process such as Miller has; 3) there is no support in the literature or his experience for a polyneuropathy to be aggravated by an electric shock injury; 4) the ployneuropathy is symmetrical on all four extremities and this would not be found with an electric shock injury; 5) polyneuropathy can come on without explanation in a severe sudden manifestation; 6) the electric shock injury did not result in a spinal cord injury because he has no clinical neurological deficits which would be present with a spinal cord injury such as spasticity, increase in reflexes or Babinski's sign; and 7) the myelogram and CAT scans did not show any kind of spinal cord damage.


Based on this evidence, we find that the employer has overcome the presumption of compensability because it presented affirmative evidence showing that the disability is not work‑related and eliminated all reasonable possibilities that the disability is work‑related.


Having determined that the employer has come forward with substantial evidence to overcome the presumption of compensability, we must next decide if the employee has proven all elements of his case by a preponderance of the evidence.  Having carefully reviewed all the testimony in this case in conjunction with the medical records and other documents in the record, we conclude that Miller did not meet his burden of proof in this regard.  While we acknowledge that Dr. Greenlee has presented a possible hypothesis as to what might have caused the employee's present disability, we are more persuaded by Dr. Vasu because of his experience in dealing with electrical shock cases and his reasoning as to why the electrical shock has not led to the employee's present disability.  Accordingly, we conclude that the employee's claim for PTD benefits must be denied.


The next question is whether Miller is entitled to PPD benefits based oil Dr. Smith August 18, 1989 permanent partial impairment rating of 40% of the left knee and 5% of the shoulder.  We have several concerns regarding this question.  First, it is not apparent to us whether the employer even contests this claim and, therefore, we cannot be certain if the issue is property before us at this time.  Second, it has not been shown that Dr. Smith performed his rating in accordance with a rating system required by 8 AAC 45.122. Accordingly, we leave this question to the parties to resolve and retain jurisdiction over it if it cannot be resolved by the parties.


The employee further requests TTD benefits, a compensation rate adjustment of those benefits and interest on the compensation rate adjustment from October 10, 1987 to the present and continuing because of his shoulder and knee injuries. In 1987, AS 23.30.265(10) defined "disability" to mean "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment." There has been no showing in this case that Miller has been incapacitated because of his shoulder and knee injury after October 10, 1987 to earn wages.  Accordingly, this claim must be denied.


Finally, the employee requests either minimum statutory attorney's fees under AS 23.30.145(a) or reasonable attorney's fees under AS 23.30.145(b). Since we have not awarded compensation in this case, he is not entitled to minimum statutory attorney's fees under §145 (a) and because the attorney was not successful in prosecuting his claim, he is not entitled to reasonable attorney's fees under 9145(b).


ORDER

1. The employee's claim for permanent total disability benefits is denied and dismissed.


2. The employee's claim permanent partial disability benefits is denied and dismissed in accordance with this decision.


3. The employee's claim for temporary total disability benefits is denied and dismissed.


4. The employee's claim for a compensation rate adjustment is denied and dismissed.


5. The employee's claim for interest on a compensation rate adjustment is denied and dismissed.


6. The employee's claim for attorney's fees and interest on those fees in denied and dismissed.


Dated at Anchorage, Alaska, this 13th day of December, 1991.



ALASKA WORKERS' COMPENSATION BOARD



/s/ Russell E. Mulder



Russell E. Mulder,



Designated Chairman



/s/ Jeffery A. Wertz



Jeff Wertz, Member



/s/ S.T. Hagedorn



S. T. Hagedorn, Member

REM:dt

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Robert Miller, employee/applicant; v. U‑Haul of Alaska, employer; and AETNA Casualty and Surety Co., insurer/defendants; Case No. 8721161; dated and filed in the office of the Alaska Workers, Compensation Board, in Anchorage, Alaska, this 13th day December, 1991.



Dwayne Townes, Clerk
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