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DONALD J. KRIGSVOLD,

                                       Employee,

                                               Applicant,

V.

DECISION AND ORDER

PACIFIC TELECOM,

CASE No. 9032089

Employer,

and

INDUSTRIAL INDEMNITY,

Insurer,

Defendants.


We heard this claim in Fairbanks, Alaska an December 17, 1991.  Attorney Valerie Therrien represented the applicant employee and attorney Michael McConahy represented the defendant employer and insurer.

ISSUE


Shall we continue this case on the basis of the employer's objections to proceeding?

SUMMARY OF THE RELEVANT EVIDENCE

The employee injured his ankle at an Employee Recognition Party by TU of the

 Northland on Kodiak Island on December 14, 1990.

 Donald Krigsvold v. Pacific Telecom

The employee claimed workers' compensation benefits which the employer controverted.  The employer contended the injury did not occur in the course and scope of his work, as TU Northland was a separate subsidiary of the employer's parent company.



This case was set for hearing on November 19, 1991.  As the docket was too full on that day, several cases, including this one, were continued informally under 8 AAC 45.060(e) to later hearing dates.  This case was continued to December 17, 1991.  On the morning of December 17, 1991 the employer filed an Objection to Hearing together with an Affidavit of counsel. in the affidavit the attorney testified that in his telephone discussion with Sylvia Kelley, a workers' compensation officer, on November 19, 1991 several hearing dates were discussed, but none was set as the docket date.  He inadvertently discovered this case to be on the docket when he called concerning another case the evening before the hearing.



In the hearing the workers' compensation officer testified she recalled that the employer's attorney agreed to the setting of the hearing for December 17, 1991.  The employer I s attorney reiterated his memory of the conversation of November 19, ,1991 concerning rescheduling.  By way of confirmation he referred to his letter written to the insurer the following day, indicating that he was awaiting a hearing date.  He claimed to be inadequately prepared to responsibly protect his client's interest.  He pointed out that AS 23.30.110© requires ten days' written notice of a hearing, which was not provided and that the hearing should be continued until a date for which he could receive adequate notice.



The employee asserted that her understanding was that the hearing had been continued to this date by the agreement of the parties, and that she spent several days in preparation for this hearing.  She argued that we have broad discretion under 8 AAC

45.070
to schedule our hearings, that this hearing had been
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properly scheduled, and that the hearing should be allowed to proceed.  In the alternative she

 argued she should be allowed to present her witnesses in the hearing, and the employer

 permitted to present its portion of the case at a later date.  If prevented from going forward, she

 requested that we reschedule the case to Friday, December 20, 1991 instead of to the next

 available regularly scheduled hearing date, February 4, 1992.  The employer's attorney agreed to

 a hearing on December 20, 1991.

Over the employee's objection, we found a defect in the notice of hearing and 

continued the case.  We here memorialize that decision, and order a rescheduled hearing date.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
AS 23.30.110© provides, in part:

The board shall give each party at least 10 days' notice of the hearing, either personally or by certified mail.  After a hearing has been scheduled, the parties may not stipulate to change the hearing date or to cancel, postpone, or continue the hearing, except for good cause as determined by the board.  After completion of the hearing the board shall close the hearing record....


8 AAC 45.070 of our regulations implements this provision of AS 23.30.110©

 controlling notice requirements, and provides, in part:

Upon its own motion or after receipt of an affidavit of readiness for hearing, the board will serve notice of time and place of hearing upon all parties at least 10 days before the date of the hearing unless 6 shorter time is agreed to by all parties or written notice is waived by the parties.


On the record before us in this case we cannot find a clear waiver of written notice by the employer, and must conclude that it was entitled to the formal notice provided in AS
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23.30
‑ 100 © . Fundamental due process would clearly be violated if we forced the employer to proceed without sufficient notice, so we have continued the hearing.  Nevertheless, we are very troubled by the employee's predicament.


We take administrative notice that of the eight cases scheduled for hearing on December 17, 1991, it was necessary to continue two, a projected total of six and a half hours.  Because we have recently reduced our hearing days from two to one per month, which substantially loads the daily docket, we have developed an informal internal policy to provide an emergency hearing date in exceptional circumstances.  This policy was developed to avoid undue hardship to parties whose cases could not be heard on days with overcrowded dockets.


In this case, the employee is without benefits during the pendency of his claim.  He retained an attorney, incurred costs, and completely prepared for the hearing in reliance on what he believed to be an agreed hearing date.  We find his request for a speedy hearing compelling, and we note the employer's acceptance of that request.  To avoid duplication of preparation costs and attorney's‑fees and to give a timely resolution of the claim, under ,8 AAC 45.070(e) we will grant the date of hearing agreed upon by the parties, December 20, 1991.  We direct the Fairbanks Workers' Compensation officer to informally notify the parties by telephone.  This decision and order will serve as formal notice of hearing.

ORDER
This case is continued under AS 23.30.070 to December 20,


Dated at Fair banks, Alaska this 19th day of December,  1991.
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If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are ,instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Donald Krigsvold, employee / applicant; v. Pacific Telecom, employer; and Industrial Indemnity, insurer / defendants; Case N0.9032089; dated and filed in the office of the.AlAska Workers' Compensation Board in Fairbanks, Alaska, this 19th day of December,   1991.

Marci Lynch, Clerk'
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