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DECISION AND ORDER

HOFFMANN MANAGEMENT CO.,




AWCB CASE No. 8827931

Employer,

             and

AMERICAN NATIONAL FIRE,

Insurer,

Defendants.


This claim was scheduled for hearing on December 11, 19 9 1. Employee is represented by Attorney Chancy Croft.  Defendants are represented by attorney Patricia Zobel.


On December 10, 1991, the designated chairman held a telephonic preheating conference with the parties' representatives to consider Defendants' request for a continuance due to the unexpected unavailability of a material witness, Richard Stone.  Stone's testimony in a civil action had been scheduled for December 9, 1991, but on that day was rescheduled to December 11, 1991.  The parties agreed good cause far a continuance existed, and the hearing on the merits of the claim was continued.  However, a hearing was held on December 11, 1991, to rule on procedural and evidence disputes.

ISSUES

1.
Should the report and testimony of Defendants I medical examiner be excluded from evidence?  If not,

 is an examination by our choice of physician necessary under AS 23.30.095(k)?


2.
Should Employee's claim relating to her cervical condition be considered by us?

 Vikki Luman v. Hoffmann Management Co.

SUMMARY OF THE EVIDENCE AND ARGUMENTS

It is undisputed that Employee was injured in the course and scope of her employment on December 27, 1988.  Defendants accepted the injury, and paid temporary total disability (TTD) benefits in 1989 when Employee began to lose time from work.  On October 5, 1990, Defendants completed paying Employee permanent partial impairment benefits (PPI) based on a 15 percent impairment rating given by Employee's physician R.W. Garner, M.D. Dr. Garner became Employee's treating physician upon referral by Employee's initial treating physician, Edward Barring‑ton, D.C.


In November 1990 Employee filed her claim.  The reason given for the claim was to obtain permanent partial impairment (PPI) benefits under AS 23.30.190 in excess of 10 percent.  In November 1990 Defendants had Employee examined by Edward Voke, M.D., who agreed with Dr. Garner's rating of 15 percent.


During the course of her disability, Employee moved to Texas.  She then selected Charles Argubright, D.C., to treat her.  She later changed physicians and was treated by Craig Norstrom, M.D., a neurosurgeon.  He recommended that Employee be seen by a rheumatologist, or someone specializing in osteoarthritis.


Thereafter Employee changed physicians again and began seeing Paul Wakim, D.O. In his June 27, 1991, report to Defendants Dr. Wakim. indicated Employee was basically the same with no improvement.  He said she was unable to do any manual labor and could only do office type work.


In July 199 1, Employee f iled her af f idavit stating she was fully prepared and ready for her claim to be heard.  Defendants opposed her claim being scheduled for a hearing, contending further discovery needed to be completed.


A preheating conference was held on August 25, 1991.  At that time Employee amended her claim to include a claim for permanent total disability (PTD) benefits.  Def eadants' answer
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disputed Employee's claim for PTD benefits.  Defendants scheduled two depositions for October, but were unable to schedule Dr. Barrington's deposition until November 1991.


On September 26, 1991, Defendants received a copy of Dr. Wakim's report indicating Employee was unable to work full‑time.  According to Defendants this was the first medical evidence they received indicating Employee's condition precluded full‑time employment.  Employee did not dispute this representation.  A preheating conference was held on September 27, 1991, but Defendants' attorney had not actually seen Dr. Wakim's report at that time, nor was it discussed during the course of the preheating conference.  The December 1991 hearing date was set at the preheating conference.


During the course of Employee's deposition in October 1991, she testified she could not work full time.  Defendants then began trying to locate a physician to examine Employee.


Defendants also deposed Dr. Garner in October.  He indicated Employee's neck is normal based on an August 1990 magnetic scan (MRI). (Garner Dep. p.19). He also testified that he would not increase her PPI rating for nerve damage, because it is not a factor.  In comparing his rating with Dr. Barrington's rating, Dr. Garner testified that he would not include nerve damage in Employee’s rating.  Dr. Garner testified the nerve root condition was not "of sufficient degree that I would add it to the rating.  So you've got a difference of opinion, not of fact necessarily." (3d. at 23).  Neither Dr. Garner nor Dr. Barrington have examined or treated Employee in the past year.


Defendants contend it was only at Dr. Barrington's deposition in November 1991 that they learned Employee was contending her neck condition was work related and causing disability.  Defendants argue that because this issue was raised at such a late date, it should be excluded from our consideration.
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Frank Morgan, M.D., examined Employee at Defendants' request in November 1991. 

 The parties' agree that Dr. Morgan's opinion conflicts with Dr. Barrington's and Dr. Wakim's

 opinions.


Employee contends Defendants' failed to raise the issue of an examination by their

 choice of physician in opposing Employee's affidavit of readiness for hearing.  Employee contends

 Defendants delayed in scheduling Dr. Morgan's examination, and this delay should preclude Dr.

 Morgan's testimony from being considered.  If Dr. Morgan's testimony is admitted, a dispute will

 arise that will necessitate an examination by our choice of physician.  This will further delay the

 hearing on the claim.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
AS 23.30.095(e) provides in part:



The employee shall, after an injury, at reasonable times during the continuance of the disability, if requested by the employer or when ordered by the board, submit to an examination by a physician or surgeon of the employer's choice . . . .

AS 23.30.095(k) provides in part;

In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's treating physician and the employer's independent medical evaluation, a second independent medical evaluation shall be conducted by a physician or physicians selected by the board from a list established and maintained by the board. . . .


At the hearing, we entered an oral order that we would consider Dr. Morgan's testimony, and that we would order Employee to submit to an examination by a physician of our choice.  We admitted Dr. Morgan's testimony into evidence for two reasons.
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Employee's attorney filed an affidavit in July 1991 stating the claim was ready for hearing, however, the only disability benefits claimed at that time were PPI benefits.  Subsequently at the August 1991 preheating conference Employee amended her claim to include a request for PTD benefits.  Because of this late amendment, it was reasonable for Defendants to have an opportunity to conduct further discovery, including an examination by a physician of their choice.


Of course, it was not until two months after the amendment that Defendants decided to have Employee examined by their choice of physician.  However, it was undisputed that the first medical evidence indicating Employee could not work full time was not received by Defendants until September 26, 1991.  Within three weeks of its receipt, Defendants began to arrange for an examination.  Given the fact that Dr. Wakim's report was not filed until after the affidavit of readiness for hearing had been filed, we find the Defendants' delay in scheduling an examination by their choice of doctor was reasonable.  Defendants delay does not justify excluding Dr. Morgan's report.


Because we admitted Dr. Morgan's report, a medical dispute now exists which necessitates an examination under AS 23.30.095(k) by our choice of physician.  However, as stated at the hearing, even if this dispute did not exist we would still order Employee to submit to an examination by our choice of physician.  Of course, this examination would be ordered under AS 23.30.110(g) which provides in part: "An injured employee claiming or entitled to           compensation shall submit to the physical examination by a duly qualified physician which the board may require.........  


We noted at the hearing that there is a dispute between Employee's treating physicians regarding her nerve condition and her rating.  For this reason alone, we would require Employee to have
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another examination by air independent physician in an effort to obtain. more medical evidence to help us decide the claim.


We also ruled at the hearing that Employee's claim for benefits relating to her neck condition will be considered by us.  We did so because there is adequate time for Defendants to prepare for hearing on this issue.


As directed at the hearing, each party has until December 20, 1991, to file in writing the names, addresses, and specialties of the physicians they suggest examine Employee.  We will then select a physician or panel of physicians to examine Employee.  The physicians we select may be from those suggested by the parties, but we are not limited only to those names.


If a party wants our physicians to answer specific questions in the report of the examination, within 14 days after we have notified the parties of the physicians selected to examine Employee, the party must file the written questions with us.  The designated chairman will correspond with the physicians regarding the examination and the questions to be answered.  Except for the communication necessary for scheduling the examination or participating in the examination, the parties may not otherwise communicate with our physicians about this claim until after the report by physician is completed and filed with us.


Defendants are to copy all the medical records in their possession relating to Employee's claim, put them in a hinder in chronological order, number the pages sequentially in the lower right corner, and serve the binder on Employee.  This is to be done by January 3, 1992.  Employee is to review the binder.  If medical reports are missing, Employee is to make copies and file them with us together with the binder prepared by Defendants.  If the binder prepared by Defendants contains all the medical records in Employee's possession, Employee is to file the binder with us
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together with an affidavit attesting that the binder is complete.  Employee must do this by January

 13, 1992.

ORDER
1.
Dr. Morgan's report and testimony is in evidence.

2.
Employee shall submit to an examination by our choice of physician.


3.
The parties shall proceed in accordance with this decision.

Dated at Anchorage, Alaska this 19th day of December, 1991.

ALASKA WORKERS' COMPENSATION BOARD


Rebecca Ostrom, Designated Chairman

S.T. Hagedor, Member

Michael McKenna, Member

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.
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CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Vikki Luman, employee / applicant; V. Hoffmann Management Co., employer; and American National Fire, insurer / defendants; Case No. 8827931; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 19th day of December,   1991.

Clerk

