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George Poullard V. Baugh Const. /Robert R. Const./H‑P Joint Ventures


This claim for workers' compensation benefits was heard at Anchorage, Alaska on November 1, 1991.  The employee represented himself.  Attorney Clay‑Young represented the

 last employer and its insurer, hereafter referred to as Baugh Construction.  Attorney Patricia

Zobel represented the second employer H‑P Joint Ventures and its insurer.  Attorney Mark

 Figura represented the first employer Robert R. Construction and its insurer.

During the hearing, the applicant stated he wished to 

dismiss his claims against Baugh Construction and Robert R. Construction, but wished to pursue his claim against H‑P Joint Ventures.  Within the next two weeks, all parties signed a settlement document stipulating to the proposed dismissal except for the representative of H‑P Joint Ventures.  We deemed the record closed when we met on December 12, 1991 after sufficient time had passed to allow the parties to correspond with each other and with the Board on their efforts to reach a settlement dismissing at least two of the three employers.

FACTUAL BACKGROUND

The employee, born December 12, 1933, has alleged that he sustained injuries while working for Robert R. Construction on or about August 21, 1979; that he sustained injuries while in the employ of H‑P Joint Ventures on or about May 12, 1982; and that he sustained injuries while in the employ of Baugh Construction on or about September 4, 1986.


The employee has a substantial orthopedic history including a work‑related rib fracture in 1976.  In 1978 the employee reported low back pain as reflected in the August 27, 1978 report from Alaska Hospital Medical Center.  On August 21, 1979, he reported a re‑injury of his back which resulted from a fall due to being off balance as a result of a cast on his right foot.  An emergency room record of August 21, 1979 reports that the employee hit his foot with a hammer.  The employee was treated by R.R. Taylor, M. D. , who noted a non‑displaced f racture of the right f oot.  On September 18, 1979 the employee was seen by Declan Nolan, M.D.,
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who noted an elbow fracture "one month ago." Dr. Nolan also noted minimal degenerative changes and recommended physical therapy.  On October 10, 1979, Dr. Taylor released the employee to return to full employment.  On October 13, 1979 the employee filed a second notice of injury, in which the employee stated he felt pain while bending over working.  On October 19, 1979 Dr. Nolan recommended the employee return to normal activities within ten days.  An emergency room record dated November 15, 1979 notes that the employee was employed with Yellow Cab, where driving resulted in additional pain.  On November 21, 1979 Dr. Nolan, noting good relief from an injection, indicated that the employee had full function with 

no evidence of permanent impairment, This was confirmed by Dr. Taylor's November 21, 1979 report indicating the employee's foot was without permanent or partial disability. Dr. Taylor confirmed his report regarding the employee's rating in his letter to Industrial Indemnity dated November 17, 1979.  Dr.

Nolan's December 14, 1979 report indicates the employee's EMG testing was normal and further stated that the employee should lift properly, avoid prolonged sitting, and that no further treatment          was indicated. 


The employee sought no further treatment until May 28, 1982.  Dr. Nolan's report of that date 

indicates increasing low back pain during the previous two weeks while lifting construction material up three flights of stairs.  Dr. Nolan noted almost complete range of motion, normal straight leg raising and no neurologic deficit.  In his June 17, 1982 report, Dr. Nolan indicated that no permanent impairment to the back was expected: The employee sought no further treatment for the back condition. in November 1982, however, he was treated for heart problems. on November 6, 1982 the employee was admitted to Humana Hospital after a fall downstairs. on June 24, 1984 the employee was admitted to Humana Hospital for problems relating to his heart.  On April 9, 1985 the employee was seen at Humana Hospital for throat problems.  On October 5, 1985 the employee was admitted at Providence Hospital for stomach problems.  In late October 1985 the employee again was

‑3‑

 
George Poullard v. Baugh Const. /Robert R. Const. /H‑P Joint Ventures

seen for heart problems.  In March and May of 1986 the employee was seen for stomach problems.


The employee was seen by James Watson, M.D., on September 4, 1986 for right flank area discomfort, which had existed for sixteen days.  This pain had existed intermittently for one year, usually occurring after heavy week‑end alcohol consumption.  The employee described that it bothered him most when bending over, and he bent over a lot at work.  He described no other potential trauma.  Dr. Watson treated him for this right quadrant pain.  This treatment included CT scans, technetium, MDP bone scan, abdominal sonogram, upper GI series, barium enema, abdominal x‑rays, EKG's, various blood tests, administration of Feldene, and a colonoscopy.


On November 26, 1986 the employee sought treatment with John Lathan, M.D., for an evaluation of spinal problems.  Dr. Lathan's report of that date indicates that approximately one year previously the employee had low back pain.  Dr. Lathan's December 2, 1986 report notes that a CT scan previously performed revealed herniation at the L5‑Sl level and no thoracic abnormality.  In Dr. Lathan's opinion, as reflected in March 3, 1987 report to the employee I s then attorney, Gil Johnson, the employee I s condition was related to the August 21, 1979 incident.  On March 31, 1987 Dr. Lathan completed a physical capacities evaluation indicating that I the employee could lift

 up to 30 pounds.  In June 1987, the employee was treated again for stomach problems.


On January 2, 1988 the employee was seen by Edward Voke, M.D., for an employer

 requested medical examination.  Dr. Voke diagnosed lumbosacral strain with chronic facet

 syndrome of the lumbosacral spine.  He indicated the employee probably would be unable to return

 to employment as a cement mason.  He also indicated the employee's back condition was not related

 to the August 21, 1979 incident, noting that the employee's back pain appeared in 1986.  Dr. Voke

 indicated that the employee's condition was medically stable and that he had no permanent

 impairment as a result of the August 1979 incident.
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PROCEDURAL HISTORY

The employee signed a Compromise and Release Agreement which we approved on December 17, 1979, regarding his claim against Robert R. construction.  Thereafter, on January 21, 1987 Robert R. Construction controverted all benefits on a Board‑approved controversion form.  The employee filed an Application for Adjustment of Claim against Robert R. Construction on April 20, 1987.  The employee requested a hearing on his claim on April 20, 1987.  The hearing was scheduled

 for January 8, 1988, but was canceled on January 6, 1988 at the request of the employee.  The

employee did not request a further hearing until July 26, 1990, when he requested a hearing on his 

claim only against Baugh Construction.  On September 20, 1991, Robert R. Construction filed a petition to dismiss the employee's claim pursuant to AS 23.30.110(c).


On June 6, 1990, the employee filed an Application for Adjustment of Claim against Baugh Construction, claiming that he aggravated a pre‑existing condition, which had occurred in 1979, He subsequently amended this application to clarify the alleged date, of injury as September 4, 1986.  Apparently, Baugh Construction received no Notice of Injury prior to the filing of the ,Applications for Adjustment of Claim.  Baugh Construction submitted an Answer denying the essential components of the employee's claim and also filed a controversion of all benefits on June 26, 1990.


On July 11, 1991, the employee filed an Application for Adjustment of Claim against H‑P Joint Ventures, claiming an injury on April 12 1982.


The issues we were asked to decide at the instant hearing included whether to require the employee to attend a video deposition requested by Baugh Construction, and whether to dismiss the employee's claim against Robert R. Construction under AS 23‑30‑110(c).  Originally, the employee asked that we appoint an attorney to represent his interests. ‑At the hearing he elected to waive this request.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW
AS 23.30.012 provides as follows:

At any time after death, or after 30 days subsequent to the date of the injury, the employer and the employee or the beneficiary or beneficiaries, as the case may be, have the right to reach an agreement in regard to a claim for injury or death under this chapter in accordance with the applicable schedule in this chapter, but a memorandum of the agreement in a form prescribed by the board shall be filed with the board. otherwise, the agreement is void for any purpose.  If approved by the board, the agreement is enforceable the same as an order or award of the board and discharges‑the liability of the employer for the compensation notwithstanding the provisions of AS 23.30.130, 23‑30‑160, and 23.30.245. The agreement shall be approved by the board only when the terms conform to the provisions of this chapter and, if it involves or is likely to involve permanent disability, the board may require an impartial medical examination and a hearing in order to determine whether or not to approve the agreement.  The board may approve lump‑sum settlements when it appears to be to the best‑interest of the employee or beneficiary or beneficiaries.


Upon reviewing the record in this case, we find the employee's agreement to dismiss Robert R. Construction and Baugh ‑Construction should be approved.  For the following reasons, we find those claims against the two former employers is dismissed.


According to the record, the employee's claim against Robert R. Construction was settled in 1979.  Thereafter, the employee renewed his claim against Robert R. Construction on April 20,, 1987.  Earlier, on January 21, 1987 Robert R. Construction had controverted all benefits on a Board‑approved controversion form.  After canceling the hearing scheduled for January 6, 1988, the employee did not again request a hearing until July 26, 1990.  AS 23.30. 110 © states in pertinent part, "If the employer controverts a claim on a board‑prescribed controversion notice and the employee does not request a hearing within two years following the filing of the controversion notice, the claim is denied." See also Pan Alaska Trucking, Inc. v. Crouch, 773 P‑2d, 947 (Alaska 1989).
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Based on the employee's stipulation to dismiss Robert R. Construction and on his failure to request a hearing within two years, we find the employee's claim against Robert R. Construction is dismissed.


With respect to the employee's claim against Baugh Construction, the claim might be dismissed for violations of limitation statutes unless he experienced a latent disability and the Board found the delay was excusable.  AS 23.30.100, 105.  Nevertheless, after consulting with attorney Chancy Croft, the employee concluded his claim against Baugh Construction was not compensable.  Additionally, the employee failed to appear at a video deposition as required by AS 23.30.115(a) and the Alaska Rules of Civil Procedure.  Accordingly, Baugh Construction sought reimbursement of its attorney fees as permitted by the civil Rules. we have granted a similar request for such reimbursement on at least one occasion. Forest v. Safeway Stores, AWCB No. 860218. (August 20, 1986).

In sum, Baugh Construction has agreed to waive its attorney fee requests 

consideration for its dismissal.  We find such dismissal is in the employee's best interest. 

 Accordingly, we conclude the employee's claim against Baugh Construction is dismissed. 

ORDER

The employee's claims against Robert R. Construction and Baugh Construction are

 dismissed.
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Dated at Fairbanks, Alaska this 19th day of December, 1991.

                                                              ALASKA WORKERS' COMPENSATION BOARD

/s/ Fred Brown
Fred Brown, Designated Chairman

Isl Darrell Smith
Darrell Smith, Member

Isl Marc Stemp
Marc Stemp, Member

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it a‑re instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of George Poullard, employee / applicant; v. Baugh Construction & Engin.  Co., employer; and Alaska Insurance Guaranty Assn., insurer; v. Robert . Construction, employer; and industrial Indemnity Co., insurer; 

V. ‑P Joint Ventures, employer and Continental Insurance Co. ,      

insurer/ defendants; Case No.8627831 & 8101966 & 8209468; dated and filed in the office of the A Workers' Compensation Board in Fairbanks, Alaska, this 19th day of December,  1991.

Marci Lynch, Clerk'
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