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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

TERRY L. PLANK,
)



)


Employee,
)
DECISION AND ORDER



)


and
)
AWCB Case No. 9006042



)

WILLIAM J. SOULE,
)
AWCB Decision No. 91-0342



)


Applicant,
)
Filed with AWCB Anchorage



)
December 23, 1991


v.
)



)

MID-TOWN CAR WASH,
)



)


Employer,
)



)


and
)



)

ALASKA NATIONAL INSURANCE,
)



)


Insurer,
)


  Defendants.
)

                                                             )


We heard William J. Soule's claim for attorneys fees on the written record on December 10, 1991 in Anchorage, Alaska.  Attorney Soule represents himself, and the employer and its insurer (employer) are represented by attorney Elise Rose.  The record closed on December 10, 1991, when all briefs had been submitted.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

It appears from the record that Plank was injured on February 22, 1990 when he slipped and fell on ice in his employer's parking lot.  The employee's claim was originally controverted, but temporary total disability (TTD) benefits were later paid from February 23, 1990 through January 14, 1991.


By letter dated September 20, 1990, the Reemployment Benefits Administrator (RBA) assigned rehabilitation specialist Robert Sullivan to complete a reemployment benefits evaluation for the employee.  Plank was found eligible for reemployment benefits and he selected reemployment specialist Carol Jacobson to provide a reemployment benefits plan.  Jacobson consulted Plank and produced a plan with an employment objective of jewelry repair.  Because the employee thought there were some problems with the plan, he did not sign it.


On January 18, 1991, the employer controverted Plank's claim in its entirety, alleging.  "CLAIMAINT (sic) HAS FAILED TO COMPLY WITH 23.30.041 NO. #4, 5, 6." The employer noted on its compensation report filed the same day that termination of benefits was based on Plank's failure to cooperate with rehabilitation professionals.


Plank retained Soule as his attorney and he filed an application for adjustment of claim on February 4, 1991 which stated:


Adjuster has controverted all benefits for alleged non‑cooperation with rehab but plan is not yet signed, and even if it was, Applicant has not failed to cooperate and it would not be appropriate for adjuster to controvert all benefits under 041.  Applicant wants TTD reinstated and fees costs and interest on all future benefits due to nature of controversion.


In its answer filed on February 12, 1991, the employer set forth the two following defenses relating to TTD benefits and rehabilitation:


The employer and compensation carrier deny the applicant's claim for temporary total disability benefits for the period from January 15, 1991 through 'continuing' on the basis that the applicant has neither cooperated nor complied with AS 23.30.041 and thus a suspension of benefits is appropriate.


. . . .


The employer and compensation carrier are unable to determine the basis for the applicant's claim for vocational rehabilitation since the applicant has been involved in rehabilitation, including development of a plan.  However, the employer and compensation carrier contend that the applicant has failed to cooperate with vocational rehabilitation as required by AS 23.30.041.


In a letter from Rose to the RBA dated March 26, 1991 regarding the upcoming hearing, Rose stated: "As you are aware, the applicant's benefits have been controverted at this time based upon noncooperation."


On April 1, 1991, a vocational rehabilitation hearing was held on the issue of whether or not Plank failed to cooperate with rehabilitation by not participating in the plan.  In his decision and order of April 24, 1991, the RBA stated in part:


However, the Employee did not sign the plan and upon my review I found the plan incomplete.  I believe that the Employee's unwillingness to sign the plan was not due to noncooperation but rather a plan dispute. . . Nevertheless to find Employee noncooperative in a plan that I would not approve does not make sense.  Therefore I conclude that Employee's refusal to sign plan was not noncooperation and consequently Employee is entitled to benefits.


As a result of the RBA's decision, the employer paid TTD benefits from January 15, 1991 through March 12, 1991.  This amounted to eight weeks and one day of compensation in the amount of $1,254.00. The employer also paid Soule attorney's fees of $275.40 pursuant to AS 23.30.145(a).
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fees and costs.  He stated that he put in 16.4 hours on the employee's case and charged $125.00 per hour and, therefore, he was entitled to $2,050.00 in attorney's fees.  He also said that he was entitled to $9.93 reimbursement for legal costs.


On August 12, 1991, Soule filed an application for adjustment of claim requesting attorney's fees and costs for the successful prosecution of Plank's claim for vocational rehabilitation benefits.


Soule formally withdrew as the employee's attorney on September 17, 1991.


in his brief filed on October 25, 1991, Soule argues that he is entitled to actual attorney's fees of $2,300.00 ($2,050.00 originally requested on August 9, 1991 plus $250.00 for time spent in preparing the brief).  He contends that the presumption of compensability afforded a claimant under AS 23.30.120(a)(1) applies to his claim, and attorney's fees should be awarded under AS 23.30.145(a).


The employer filed a response brief of November 8, 1991 in which several defenses were raised.  First, the employer argued that Soule's affidavit in support of attorney's fees was not timely filed because 8 AAC 45.180(b) provides that it must be filed within three working days of a hearing, the hearing was held on April 1, 1991 and Soule filed his affidavit on August 9, 1991.  Next, the employer contends that Plank was not the prevailing party on the issues heard at the April 1, 1991 hearing and is, therefore, not entitled to fees in excess of the statutory minimums.  Finally, the employer asserts that fees in excess of the statutory minimums are not appropriate in this case because the sale reason for the hearing was the employee's delay in signing the reemployment plan.


First, we conclude that the presumption of compensability afforded by AS 23.30.120(a)(1) does not apply in this case because what we are called upon to decide is a legal, as opposed to a factual question.


Next, we find that Soule timely filed his affidavit in support of attorney's fees.  On his own behalf, he filed an application for adjustment of claim for attorneys fees on August 9, 1991.  A hearing on the written record was requested and was held on December 12, 1991.  Accordingly, Soule complied with 8 AAC 45.180(b). We find that the employer's argument that the affidavit should have been filed three working days before the April 1, 1991 hearing is without merit because the only issue before the RBA at that time‑was whether the employee had failed to cooperate with rehabilitation efforts.  Further, it should be noted that the RBA lacks any authority to determine attorney's fees and, therefore, it would have been a useless act to bring such a claim before him.  AS 23.30.145(a) in fact states: "Fees for legal services rendered in respect to a claim are not valid unless approved by the board


Third, we find that Plank was the prevailing party in this case.  The employer controverted the employee's claim on the basis of noncooperation with rehabilitation efforts.  In correspondence with the RBA and subsequent pleadings, the employer stated the issue to be resolved was whether or not the employee had failed to cooperate with the rehabilitation plan. In his decision and opinion issued on April 24, 1991, the RBA stated that the issue he was to decide was whether Plank had cooperated with the plan.  In his decision, the RBA held that the employee had not failed to cooperate with the rehabilitation plan because the plan had not been approved by him and it had not been signed by the employee.  As a result of his findings, the RBA awarded Plank the TTD benefits that the employer had controverted.  Based on these facts, particularly the fact that the employer controverted TTD benefits, we conclude that Soule is entitled to attorney's fees under AS 23.30145(a) which states in part:


Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded.


The next question is to what extent, if any, Soule is entitled to fees in excess of the statutory minimums.  He makes a claim for $2,337.10 ($2,300.00 previously claimed plus $312.50 for time spent preparing and writing a reply brief minus $275.40 which the employer has already paid).  In this regard, we are guided by the last sentence of AS 23.30145(a) which states: "In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries." See also 8 AAC 45.180.


The record reflects that this case involved only the single issue of whether or not the employee cooperated with rehabilitation efforts.  Soule was involved in the prosecution of Plank's claim from February through August 1991, which is not a particularly long period of time for an attorney to work on a workers' compensation claim.  This claim was not especially complex because it only involved the question of cooperation and did not necessitate legal research, preparation for deposition or participation in numerous hearings.  Finally, Soule was successful in getting for Plank all the benefits he had requested.

Based on these facts, we conclude that Soule is entitled to $1,402.26 or 60% of the amount he requested.


ORDER

The employer shall pay Soule $1,402.26 in attorney's fees.


Dated at Anchorage, Alaska this 23rd day of December,  1991.



ALASKA WORKERS' COMPENSATION BOARD


/s/ R.E. Mulder



R.E. Mulder,



Designated Chairman



/s/ Michael McKenna



Michael A. McKenna, member

REM:dt


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in superior court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Terry L. Plank, employee and William J. Soule, applicant; v. v. Mid‑Town Car Wash, employer, and Alaska National Insurance Company, insurer/defendants; Case No. 9006042; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 23rd day of December, 1991.



Dwayne Townes, Clerk
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