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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

BRIAN J. KELLY,
)



)


Employee,
)
DECISION AND ORDER


  Respondent,
)



)
AWCB Case No. 9020141


v.
)



)
AWCB Decision No. 91-0343

ALASKA PETROLEUM CONTRACTORS, INC)



)
Filed with AWCB Anchorage


Employer,
)
December 24, 1991



)


and
)



)

INDUSTRIAL INDEMNITY CO.,
)



)


Insurer,
)


  Petitioners.
)

                                                             )


Petitioners' request that Employee submit to a blood test was heard at Anchorage, Alaska on December 12, 1991.  Employee is represented by attorney Joseph Kalamarides.  Petitioners are represented by attorney Susan Daniels.  The record was complete and the issue ready for decision at the hearing's conclusion.


SUMMARY OF EVIDENCE AND ARGUMENTS

It is undisputed that Employee suffers from Reiters disease, a rare form of inflammatory arthritis.  At issue is whether this disease is related to his employment.  Petitioners filed a letter from Gary Goldfogel, M.D., a board‑certified doctor in anatomical pathology and clinical pathology.  It is Dr. Goldfogel's opinion that serum antibody tests could indicate whether a definitive prior infection resulted in the onset of Reiters disease or whether the disease is not caused by environmental factors.  The blood can be obtained by a single needle puncture into an arm vein and removal of less than one ounce of blood.

Employee contends the blood test is an invasive procedure, Employee has already submitted to a blood test at Petitioners' request, and the blood test will not serve to prove or disprove the work relationship of the condition.  Employee asserts there is no support in the Alaska Workers' Compensation Act, the Alaska Rules of Civil Procedure, or case law for us to order Employee to submit to this invasive procedure.  Employee alleges he gave a blood sample in April 1, 1991, to Petitioners' physician, and another test will only serve to delay this case in getting to hearing.
Petitioners admit a venipuncture is a minor invasive procedure, but Employee has regularly submitted to these tests as well as more invasive tests in the past in connection with his treatment.  Petitioners are willing to wait until Employee's physician needs a blood sample and then have an additional sample drawn for the tests suggested by Dr. Goldfogel.


Petitioners allege that at the time of the examination by their choice of physician the focus was on the diagnosis of Employee's condition and not the cause of the condition.  Because the condition has now been diagnosed and the focus changed, Petitioners contend they should be allowed another blood test.

Petitioners note that an examination under AS 23.30.095(k) has already been ordered in this case, and that examination alone will cause delay.  They contend that a blood sample can be taken during the course of the subsection 95(k) examination, and the tests can be run without further delay in getting the claim to a hearing.


Petitioners contend this request is reasonable discovery.  They cite our broad discovery powers under 8 AAC 45.054(b). Petitioners note that such a discovery request is allowed in civil cases.  Alaska Rules of Civil Procedures, Rule 35(a).  They argue that although the blood test may not prove conclusively the cause of Employee's Reiters syndrome, it would provide the only evidence of any infection agent which may have caused the Reiters syndrome.  If the test results are negative, the test could in fact help to strengthen Employee's claim that the disease was brought on by an organism at work.


Employee argues that 8 AAC 45.054(b) relates to "ordinary discovery, " that is depositions, documents, and other materials, and not to physical examinations or testing.


Employee also seeks an award of attorney's fees and costs for the work performed in connection with this issue.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.135(a) provides in part:


In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .


AS 23.30.005(h) provides in part; "The department shall adopt rules for all panels, . . . and shall adopt regulations to carry out the provisions of this chapter." Under this authority, we have adopted 8 AAC 45.054 which provides in part:


(a) The testimony of a material witness, including a party, may be taken  by written or oral deposition in accordance with the Alaska Rules of Civil Procedure.  In addition, the parties may agree, or the chairman will in his  discretion, direct . . . that the deposition testimony of a witness be taken by telephone conference call . . . .


(b) Upon the petition of a party, the board will, in its discretion, order other means of discovery.


We find that AS 23.30.135 provides us with broad authority to investigate or inquire about a claim so we may best ascertain the rights of the parties. Our regulation 8 AAC 45.054 is not meant to limit the authority given us by the legislature, but rather provides a procedure by which to obtain our oversight of the discovery process.


Although we are not bound by common law or statutory rules of evidence, we often turn to these for guidance in our decision making.  We agree with Petitioners that Civil Rule 35(a), regarding discovery in civil cases, appears to permit taking a blood sample as part of a court‑ordered physical examination.


We find the blood test requested by Petitioners may lead to relevant evidence that could assist us in ascertaining the rights of the parties.  In addition, we note that Employee submitted in the past to blood sampling for diagnostic and treatment purposes.  In view of this, we do not believe he should now be able to use the invasiveness argument as a shield to keep us from obtaining evidence that may help us in deciding whether his condition arose in the course and scope of employment.


'We acknowledge the validity of Employee's contention that Petitioners could have performed the serum antibody tests upon the sample of blood drawn for previous diagnostic tests.  We agree this should have been done to avoid possible delays.  However, we find the failure to do so is not a basis to deny Petitioners' request.  The hearing an this case must be delayed so an examination as required by AS 23.30.095(k) can be performed by our choice of physician.  The blood sample and test results can be obtained within the period of ‑time needed to arrange for and complete the subsection 95(k) examination.


Even if we had not relied upon AS 23.30.135 and 8 AAC 45.054 to order the blood test, we would still find the blood test appropriate under AS 23.30.095. AS 23.30.095(e) provides in part:


The employee shall, after an injury, at reasonable times during the continuance of the disability, if requested by the employer or when ordered by the board, submit to an examination by a physician or surgeon of the employer's choice . . . . An examination requested by the employer not less than 14 days after the injury, and every 60 days thereafter, shall be presumed to be reasonable, and the employee shall submit to the examination without further request or order by the board.  Unless medically appropriate, the physician shall use existing diagnostic data to complete the examination. . . .


Employee argues that subsection 95(e) permits an employer to have its choice of physician examine an employee only if the employer has accepted liability.  The first sentence refers only to the "continuance of the disability," not the continuance of compensation.  Employee is still suffering a disability, or at least he makes that allegation in his claim.  In this case, the existing diagnostic data is not available to complete the examination and determine causation.  Therefore, we would permit other diagnostic testing to be performed, namely, providing Petitioner's physician with a blood sample for serum antibody tests.


Employee may have his physician draw the blood sample needed by Petitioners, physician, or he may have the physician we select under subsection 95(k) draw the blood sample.


Because Employee did not prevail, we deny Employee's request that fees and legal costs be assessed against Petitioners.

1. Employee shall provide Petitioners with the blood sample for the serum antibody testing described by Dr. Goldfogel.

2. Employee's request for attorney's fees and legal costs in connection with this issue to be assessed against Petitioners is denied and dismissed.


Dated at Anchorage, Alaska this 24th day of December, 1991.



ALASKA WORKERS' COMPENSATION BOARD



/s/ Rebecca Ostrom



Rebecca Ostrom,



Designated Chairman



/s/ Robert W. Nestel



Robert W. Nestel, Member

Board Member Michael McKenna dissenting:


I respectfully dissent from the majority's opinion which does not specifically address the question of whether taking a blood sample is an invasive procedure.  I would find taking a blood sample is an invasive procedure. unless an injured worker is willing to voluntarily submit to such a procedure, I would find that an injured worker is not required to provide the blood sample nor do we have the authority to order the injured worker to do so.


Essentially the majority finds employees  past acts a waiver of his right to refuse to submit to such a test.  I disagree as I believe Employee has a right to elect to provide a blood sample at certain times without a waiver of his right to refuse to submit to this invasive procedure at a later date.



/s/ Michael McKenna



Michael McKenna, Member


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Brian J. Kelly, employee/respondent; v. Alaska Petroleum Contractors, Inc., employer; and industrial Indemnity Company, insurer/petitioners; Case No. 9020141; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, this 24th day of December, 1991. 
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