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We heard this claim for medical benefits, attorney's fees and costs in Anchorage, Alaska on October 2, 1991.  The employee was present and was represented by attorney Chancy Croft.  The employer and insurer were represented by attorney David Floerchinger.  Several witnesses testified, but the last hearing witness, John Renner, M.D., was not at the appointed place when called to testify telephonically.  Therefore, the hearing was continued for the taking of his deposition.  We closed the record on November 14, 1991 after the parties presented oral closing arguments.


ISSUES

1. Whether the employer should be ordered, under AS 23.30.095, to pay for any of the medical treatment provided to the employee by Sandra Denton, M.D., Robert Rowen, M.D., and/or Trevor Ireland, D.C.


2. Whether any attorney's fees and costs should be awarded.


CASE SUMMARY

The employee sustained a serious injury on July 17, 1988 while working as a laborer for the employer on the North Slope of Alaska.  The injury occurred as the employee was signaling another company employee who was backing up a flatbed truck.  When the worker backing up the truck failed to heed the employee's request to stop, the employee was crunched and became pinned between the back of the truck and a large piece of pipe.


,The employee was pinned at the mid‑chest/back level, and he remained pinned for several minutes.  When the truck was finally removed, the employee collapsed, and he was evacuated to Anchorage and admitted to Providence Hospital with a distended abdomen and a massive intra‑abdominal bleed.  Emergency surgery was performed by Frederic Hood, M.D., who found lacerations of the liver, the left and central hepatic vein and vena cava.  Dr. Hood performed a laparatomy and left hepatic lobectomy.


The employee was discharged on August 22, 1988.  Between his admission and the August 22 discharge, the employee was also diagnosed with pericarditis, post operative atelectasis, excess fluid in the abdominal cavity, phlebitis, and adjustment reaction secondary to severe stress.  Conventional treatments were provided to deal with each of these problems as they arose.


The employee was readmitted to Providence Hospital on September 2, 1988 for evaluation of severe abdominal and back pain.  Upon admission, the employee was given five millograms each of Morphine and Valium with resolution of symptoms.  Dr. Hood opined that the pain may have been a result of muscle spasm due to "enthusiastic use of physical therapy." The employee was discharged on September 3, 1988.


The employee was again readmitted on September 19, 1988 with sudden onset of abdominal pain.  Tests proved essentially insignificant, and the employee was discharged on September 22, 1988.


During the ensuing months, the employee participated in physical therapy.  He was medicated with Coumarin, and Tylox for back pain.  He also received monthly counseling from Robert Alberts, M.D., a psychiatrist who had diagnosed post‑traumatic stress disorder with persistent problems of anxiety and depression. Dr. Alberts prescribed Tranxene and Prozac for these problems.


On January 2, 1989 the employee was admitted to Mad River Community hospital in Arcata, California with symptoms related to an upper gastrointestinal (GI) bleed secondary to peptic ulceration.  An esophagogastroduodenoscopy confirmed the GI bleed, and the employee was transfused with three units of blood and three units of fresh frozen plasma.  He was eventually released from the hospital and returned to Anchorage.


On January 17, 1989 the employee was examined by Paul Dittrich, M.D., an orthopedist, and by Dr. Alberts.  The employee complained to Dr. Dittrich of mid‑back pain without radiation. (Dittrich January 17, 1989 report) . Dr. Dittrich found no neurologic deficit but ordered an MRI because of the unusual, dramatic sustained clonus in both ankles.  The employee also reported back pain to Dr. Alberts.  The MRI revealed no abnormality, and Dr. Dittrich felt at that point that the employee's pain in the back was primarily muscle ligament strain.


On January 25, 1989 the employee began physical therapy with Nancy Magnuson, an Anchorage licensed physical therapist.  In her initial report, Magnuson noted that the employee drove a vehicle for the first time since his accident.  Magnuson described the employee's posture as khyphotic, like an older person despite his age of 27 years old.  Magnuson believed the employee appeared this way because he was "leaning forward away from the pain." She also noted the employee was very tense and tender in the thoracic area.  Magnuson treated the employee with moist heat and an exercise program.  On February 10, 1989 Magnuson noted the employee was still very tender and very guarded in movement.


On February 21, 1989 the employee was examined by Morris Horning, M.D., an Anchorage physiatrist.  The employee's chief complaint was extreme tenderness and pain in a 12‑inch long by seven or eight‑inch wide area in the lower dorsal spine.  This pain was made worse by activity.  The employee also reported that his pain was constant, and his sleep patterns were poor because of pain, tension and anxiety.


Dr. Horning noted his examination of the employee was within normal limits.  His impression was of probable muscle contraction pain in the midback with anxiety and depression reaction to his injury.  Dr. Horning felt the employee was medically stable with no structural abnormality and no nerve injury.  Dr. Horning felt the employee could regain his health by embarking on a vigorous stretching and strengthening exercise program.


The employee moved to California in late February 1989 for some warm weather rehabilitation.  He began treating with Morris Platt, M.D., an orthopedist in Blythe, California on March 2, 1989.  Initially, the employee complained of exquisite pain over the dorsal spine, aggravated by walking, sitting and standing.  Dr. Platt felt the employee had only mild residuals effecting the ligaments and muscles over the dorsal spine.  He ordered physical therapy for the employee.  On March 27, 1989 Dr. Platt reported that the employee still had "residuals affecting the ligaments of the dorsal spine." He advised the employee to continue in physical therapy.  He also asserted that the employee was an ideal candidate for vocational rehabilitation.


At the employer's request, the employee was examined by Steven Dorfman, M.D., for evaluation of gastric ulcer disease.  An upper gastrointestinal endoscopy showed the ulcer had healed.  Dr. Dorfman referred the employee to Anibal R. Gauto, M.D., a vascular surgeon, who performed a venogram of the left upper extremity to view the subclavion vein.  This venogram revealed a complete occlusion of the full length of the vein.  Dr. Gauto felt unable to offer any solutions to "this very difficult problem." (Gauto April 17, 1989 report). He instructed the employee to use his arm sensibly and limit excessive activity, elevate his arm intermittently throughout the day to control the chronic edema, and adjust his lifestyle and learn to live with his condition.


Dr. Platt continued to examine the employee periodically until the employee moved back to Anchorage in June 1989.  Dr. Platt noted improvement in the employee's condition, but the employee continued to complain of dorsal tenderness.  The employee testified that Dr. Platt's care did him no good.


Upon his return to Anchorage, the employee resumed physical therapy with Magnuson on June 5, 1989.  Magnuson reported mild but frequent pain, in the thoracic spine, which became intolerable when moderate pressure was applied.  She treated the employee with moist heat, ultrasound and massage.


On June 15, 198§ the employee began treating with Sandra Denton, M.D., and Robert Rowen, M.D., physicians at the Omni Medical Center in Anchorage.  At the initial examination, Dr. Denton noted the employee was having intense back pain and discomfort.  She found marked tenderness of the thoracic spine and slight tenderness of the cervical spine.  The doctor also noted that the employee's blood pressure was 120/76 while sitting, and 100/70 standing.  In addition, Dr. Denton found that the employee's pulse increased by 24 beats per minute with this change in position.  Dr. Denton noted that during one of the employee's post accident surgeries, his subclavian catheter clotted off, causing the vein to become blocked and causing significant pain with any physical activity.  Dr. Denton further noted that another factor possibly contributing to the employee's problem was the stress from his injury and all the consequential life disruptions.


Dr. Denton advised the employee to stop taking Cytotec for his stomach and instead substitute aloe vera gel, GGL licorice, and comfrey tea.  She also recommended several nutrients, including vitamin C, iron, and amino fuel.  In addition, she recommended acupuncture therapy for the pain "as well as to perhaps restore some of the energy in the body." (Denton June 15, 1989 chart notes). She referred the employee to Trevor Ireland, D.C., for chiropractic treatment and computerized biomechanical analysis. (Denton dep. at 27).


In a June 26, 1989 letter (to whom it may concern), Dr. Denton recommended an adrenal steroid profile (adrenal stimulation test) "because of the intense physical and emotional stress that he has been under in the last few months. It is quite likely that he has poor functioning of the adrenal gland." Dr. Denton further recommended a TENS unit and castor oil packs.  She concluded that "[t]raditional methods (of medical practice) have been unsuccessful in controlling the pain, and he does not want to be dependent upon drugs." (Denton June 26, 1989 letter).


The employee was first treated by Dr. Ireland on June 16, 1989.  He diagnosed acute lumbar strain/sprain.  Dr. Ireland went on to treat the employee several hundred times during the ensuing two years.  The employer paid for only the first treatment.  Dr. Ireland testified that the employee's case was unique, one of the 15 percent or so of cases which require more care than the average case which resolves within three months.  The doctor testified he spent a lot of time with the employee and "shed many tears" for him.  The employee testified that Dr. Ireland's treatments helped improve his spine motion.  He summarized the treatment this way: "it works."


Dr. Ireland submitted a physician's report that included a treatment plan which stated:


"Due to severity of injury, daily care for approximately two weeks is necessary.  Care will then be reduced in accordance with patient's response to therapy, which is anticipated to be 3X week for 4‑8 weeks; 2X week for 2‑4 weeks.  Total treatment, duration and frequency depends upon patient's response to therapy and reevaluation.


The doctor's June 23, 1989 physician's report went on to state: "This treatment plan is provided to comply with Sec. 14, AS 23.30.095(c) and NOT to imply a "Promise to Cure." Each subsequent physician's report filed by Dr. Ireland contained the exact treatment plan noted above, and the above "compliance" language.  The record indicates Dr. Ireland provided approximately 20 treatments per month during the first two months.  In a September 26, 1989 letter to the employee's attorney, Dr. Ireland asserted the employee "has responded dramatically to conservative chiropractic care."


On July 6, 1989 the employee returned to Dr. Hood who had performed the post‑injury surgery and treated the employee for several months after his injury.  Dr. Hood felt the employee had made "the maximum gain," was medically stable and could return to work full time, "doing those things that he did before except as directed otherwise by Dr. Dittrich or Dr. Horning." (Hood July 6, 1989 chart notes).  The employee called Dr. Denton the next day, stating Dr. Hood had not done a physical examination before making his decision on the employee's condition.  The employee expressed discouragement "to get this kind of a report". (Denton July 7, 1989 chart notes). Denton added: "Aaron is so incapacitated that he can hardly sit or stand without intense pain and from a sitting to a standing position, his pulse rises 20 to 40 points.  I don't think Dr. Hood took this into consideration." (Id.)


On July 27, 1989 the employee returned to Dr. Horning to see if the doctor had further suggestions for work hardening or a physical therapy program. (Horning July 27, 1989 report at 1).  Dr. Horning felt the employee's condition was basically the same as the doctor's first examination several months earlier.  In addition, the doctor felt there was "significant depression." Dr. Horning wrote that when he commented on the employee's depression, the employee "explained it as his reaction to his integrity being doubted in the Workers' Compensation System." (Id.).


Dr. Horning wrote that he had a lengthy discussion with the employee, stating that he doubted "any clearer diagnosis will be made . . . since he has now been seen by multiple physicians from different specialities." [sic] Further, Dr. Horning expressed doubt the employee would get abruptly better, and it could take months or years to see an improvement in his condition.  Dr. Horning felt the employee's improvement in the past six months was minimal, and the recently started chiropractic care should continue for no more than three months.  The doctor recommended nothing further except stretching exercises and followup for the employee's depression which the doctor felt played a significant role in the employee's problem.


On September 8, 1989 Dr. Denton discussed the results of the adrenal function test with the employee.  Dr. Denton described the results as "awful." Dr. Denton recommended cortisol, five milligrams four times a day, and DHEA, five milligrams twice a day to restore the adrenal function.  She also recommended a continuation of the acupuncture.


On September 28, 1989 Dr. Denton's chart notes state the employee signed up for seven college classes but had to drop all but one because he could not endure the sitting.  The employee reported being depressed and frustrated about his pain, physical discomfort and physical restrictions one year post‑injury.  He also indicated he did not want to take Prozac, the anti‑depressant drug recommended by Dr. Alberts.  Dr. Denton prescribed Catemine and Tryptophan, which are amino acids, for the employee's depression.  Dr. Denton also advised the employee to continue the previously recommended course of action, and for the employee to return in one month.


The employee returned October 27, 1989 in an extremely depressed state.  He broke down crying several times and appeared confused.  Noting the employee had been on Prozac for three weeks and Cinequan for a week, Dr. Denton advised stopping the Cinequan and tapering from the Prozac.


At a November 1, 1989 examination, Dr. Denton reported the employee was doing much better. (Denton November 1, 1989 chart notes) . She noted they were "doing a couple more hydrogen peroxide IV's to oxygenate the tissues and, hopefully help reduce some of the pain." In addition, Robert Rowen, M.D., another physician at the Omni clinic, discussed proliferative therapy with the employee and his mother.  Dr. Denton gave the employee a ampules of Traumeel to take every other day for two weeks.


On November 13, 1989 the employee and his parents met jointly With Dr. Alberts and Dr. Horning, at the employee's request.  Dr Horning wrote that the employee was reportedly in his best condition after he returned from his California trip, but he had "slid considerably . . . . " (Horning November 13, 1989 report at 1).  Dr. Horning described the employee's demeanor as "extremely withdrawn with minimal low volume slow speech, no eye contact, and with a stooped, guarded posture more appropriate for a very elderly debilitated man." (Id.)


Dr. Horning discussed Dr. Denton's recommendation for Cortisol treatment, and he advised a consultation with an endocrinologist, Pat Nolan, D.O., "since this is a very specialized area . . . ." The parties also discussed the complex relationship between the employee's depression and his physical status.  Dr. Horning asserted that the employee must maintain a much higher level of physical activity which would enable him to increase his social, academic and work activities.  Noting the employee had been through several programs in the past, Dr. Horning recommended one more program, the BEAR program, in hopes the employee would maintain physical activity after the therapy program ended.  Dr. Horning agreed to follow the employee's physical therapy, and the employee would also continue seeing Dr. Alberts. (Id. at 2).


Dr. Nolan saw the employee on December 7, 1989.  The doctor stated that "physical examination did not reveal any evidence of either primary or secondary adrenal failure, nor did his thyroid appear to be under‑active and he did not appear to have endocrine disease . . . . " Dr. Nolan saw "no rational reason," based on the adrenal steroid profile, to put the employee on his then current level of cortisone.  Dr. Nolan recommended the employee taper progressively off the cortisone as he felt it was unnecessary.


The employee started proliferative therapy on December 5, 1989 with Dr. Rowen, who apparently assumed care of the employee from Dr. Denton.  Dr. Rowen noted in his December 5, 1989 chart notes that during this procedure, [s]everal people gathered around Aaron to comfort him . . . . Several similar procedures were given in the following months.  At a February 8, 1990 treatment the employee reported that the treatments had helped him "a lot" to the point he could now lay and sleep on his belly and get chiropractic therapy while on his abdomen.


On March 21, 1990 Dr. Horning wrote that the employee had no permanent partial impairment and no restriction in activities; that is, the employee could return to work with no restrictions.  In a May 30, 1990 chart note, Dr. Horning summarized a meeting between himself and Dr. Alberts, Jim Givens who represented the employer, attorneys for the employee and employer, and the employee and his parents.  Noting that it appeared the employee "has had good improvement in his perception of his back limitations, especially with regard to range of motion, Dr. Horning indicated the employee was now swimming three times per day.  The parties apparently worked on a plan whereby the employee would get an associate's degree while working on a limited basis for the employer, with the goal of getting the employee back to full‑time work after completion of the associate's degree.


Dr. Rowen continued providing proliferative therapy.  In his June 14, 1990 chart notes, the doctor wrote that the employee returned "with an outstanding report, to put it mildly.  He says that the proliferative therapy has changed his life and not only has improved what he can do, but it has given him new hope to continue living." Dr. Rowen indicated the employee was getting his fourth proliferative therapy treatment.  He noted that when the employee first came to the Omni clinic, "he was ready to commit suicide due to an intractable pain and hopelessness."


During a deposition and at the hearing on this claim, Dr. Rowen explained the various types of treatment provided at the Omni clinic.  He explained that proliferative therapy is also called joint reconstruction therapy or sclerotherapy.  This therapy consists of "injecting agents into the ligaments where the ligaments insert on the bone that induce proliferation of fibroblasts, which are cells that lay down collagen." (Rowen dep. at 20).  According to Dr. Rowen, studies have shown that when this injection occurs, "fibroblasts migrate in, or proliferate, and they will deposit new collagen and restore the integrity of the ruptured connective tissue." (Id.). Dr. Rowen asserted that the employee's ligaments were ripped during his crush injury, and the only way to repair those ligaments was by proliferative therapy. (Id at 18).  Dr. Rowen asserted that neither surgery nor drugs could repair the ligaments.  In fact, he testified that most drugs suppress the body's healing response.  Further, he asserted that nonsteroidal anti‑inflammatories (such as Advil or Flexeril) destroy cartilage if taken over a long period of time. (Id. at 18; hearing testimony).


Jennifer Christian, M.D., an Anchorage occupational medicine specialist and the president of the Alaska Medical Association, also testified at the hearing.  She reviewed the medical records of Dr. Denton and Dr. Rowen, and she asserted that the treatment they provided was "irrelevant, inappropriate, and probably harmful." She asserted that the overwhelming bulk of scientific minded physicians do not utilize these therapies. She asserted that the treatments were probably counterproductive and fostered an illness condition that may have made the employee more ill than before he started the treatment.  She testified that a recent study of the treatment provided by clinical ecologists (like Dr. Denton and Dr. Rowen) concluded that patients were no better and may have been worse after treatment by the clinical ecologists.


Dr. Christian also asserted that the employee's treatment early on was not handled in the most ideal way.  She testified that when the employee first came to the hospital after his injury, a rehabilitation nurse should have been provided to deal with his traumatic injury, addressing his physical, psychological and social needs.  The doctor also felt that a chronic pain program may have benefited the employee.


Dr. Christian described the employee as a chronic pain patient because he still had pain after six months of treatment.  The doctor believes that part of the reason the conventional treatments were ineffective was because the employee was "pulling away" from the treatment.  Dr. Christian acknowledged that the Alaska Medical Association had not filed complaints or taken action regarding the types of treatment provided by Dr. Rowen or Dr. Denton.  However, the doctor indicated that Dr. Rowen and Dr. Denton are "quacks" because they imitate science in their treatment process.


John Renner, M.D., also testified for the employer by post‑hearing deposition.  Dr. Renner is the president and medical director of the Consumer Health Information Research institute (CHIRI) in Kansas City, Missouri.  According to his curriculum vitae, the mission of CHIRI is to "strengthen the medical delivery system in the United States by finding innovated [sic] ways to deliver health information (and) researching quackery and health fraud." Dr. Renner founded CHIRI.  Dr. Renner reviewed the depositions and reports of Dr. Denton and Dr. Rowen, the employee's medical records, and a report of a board‑ordered medical examination performed jointly by Donald Peterson, M.D., and Timothy Allen, D.C. He also reviewed a book called "Pain, Pain, Go Away," an exhibit to Dr. Denton's deposition.


Dr. Renner was asked about Dr. Denton's ordering a hair analysis of the employee to determine what vitamin or other deficiencies he had.  Dr. Renner asserted it is ineffective because there are no vitamins in hair except in the roots, and a hair analysis cannot be effective unless you pull the hair out by the roots.  Dr. Renner stated that the only real legitimate use of it is in heavy metal studies on populations over a period of time.  But he asserted hair analysis is ineffective in measuring minerals and vitamins in the body. (Renner dep. at 15‑16).


Regarding Dr. Denton's prescribing aloe vera gel, licorice and comfrey tea, Dr. Renner asserted there was no scientific basis for these, and they were potentially dangerous. (Id. at 16‑18).  He also questioned the use of tryptophan, an amino acid, and KM, an herbal substance with potassium.  Dr. Renner was not familiar with Catamine. (Id. at 21).


Regarding Dr. Denton's recommendation of cortisol while taking the employee off of Prozac, Dr. Renner stated this is just the opposite of what makes scientific sense in this case because of the employee's depressed condition and his post‑traumatic stress syndrome.  Dr. Renner felt that before cortisol was prescribed, an endocrinologist should have been consulted in a complicated case like this. (Id. at 22).  Dr. Renner also stated there is no scientific information to indicate a castor oil pack is of any value to a patient. (Id. at 25).  He described hydrogen peroxide therapy as "out and out quackery." (Id.).


Regarding prolotherapy, Dr. Renner asserted it is totally unproven, undocumented therapy.  He added it was not sanctioned by any recognized medical group in the country. (Id. at 12‑14).


Dr. Renner stated that homeopathy, which is not considered a scientific branch of medicine, is legal and is in some respects harmless, but it can be harmful if it's substituted for legitimate treatment, and if delay in legitimate treatment occurs.  He described the treatment provided to the employee as bizarre, quackery, medical fraud and "deception of the worst sort." (Id. at 27).


Dr. Renner  acknowledged that he could not express an opinion whether the employee was affected either beneficially or adversely by the treatment of Dr. Rowen or Dr. Denton, because he was not asked to do so in this case.  Regarding the aloe vera gel, he admitted he was answering a general question, and he did not comment on the specific doses provided in this case.  He stated the occurrence of problems is dependent on the dosage provided and the frequency of dosage. (Id. at 36‑37).


Dr. Renner stated that an unknown here is whether a delay occurred in the employee's return to functional status because of the type of treatment he received.  Put another way, the doctor pondered whether a return to functional status would have occurred more rapidly through conventional treatment. (Id. at 38).  Dr. Renner was unaware of the employee's condition immediately before he started treating with Dr. Denton and Dr. Rowen.  He stated he was not asked to make a comparison of the employee's condition immediately prior to and six months after he had been treated by Dr. Rowen and Dr. Denton. (Id. at 39).  Dr. Renner stated he held his opinions to a reasonable degree of medical certainty. (Id.).


Dr. Rowen is a member of the American Boards of Family Practice, Emergency Medicine and Chelation Therapy. (Rowen Dep. exhibit 1).  He considers his specialty as "biologic medicine" which involves treatment of the body, "whatever it takes to assist the physiology of the person's body to heal." (Rowen dep. at 4‑5).  He explained that unlike orthodox medicine, which uses drugs or chemicals that interfere with the physiologic process and suppress symptoms, his practice puts into the body substances which will assist the body's healing and defense mechanisms, or remove toxins and poisons. (Id.). Dr. Rowen asserted that conventional medicine doesn't help the patient in the sense it "increases the suffering over the long run because it doesn't address the fundamental cause of illness, which is malnutrition." (Id. at 6).  At hearing, he testified he was not trying to say orthodox medicine is wrong; he is simply trying to "compliment it" with his therapies.


Regarding the employee's condition, Dr. Rowen testified he treated the employee for pain and adrenal insufficiency.  He testified that whereas the employee was in significant pain and was suicidal before, he is now mobile, has a reduction in pain, and has improved significantly to the point he can work part time.  He asserted the employee was showing improvement by the second treatment of prolotherapy.  Regarding the use of tryptophan, the doctor stated that other than one bad batch that caused problems, this amino acid has an "impeccable" 30‑year record for safety.


Because of the medical dispute in this matter, the board ordered an independent medical examination under AS 23.30.095(k). This examination was performed by Anchorage physicians Donald Peterson, M.D., an orthopedic surgeon, and Timothy Allen, D.C. They examined the employee on June 15, 1991.  They examined the employee and reviewed the medical records.


Regarding chiropractic therapy, the doctors agreed with Dr. Horning that a limited period of treatments was a valid alternative.  However, they felt that continued long term application of passive modalities could tend to reinforce rather than help the employee's chronic pain.  They felt that at that point, chiropractic treatments would be considered palliative.  They noted Dr. Ireland gave the employee over 250 treatments.  They stated that although Dr. Ireland's daily progress notes indicate "continued improvement," this was not reflected in the employee's self‑assessed rating.  The doctors also asserted that it has been "established that continued passive 'modalities for chronic pain patients can prolong symptoms and a physician treating chronic pain must be very careful to avoid becoming an 'enabler' supporting the prolongation of a disability life‑style." (Peteson/Allen report at 13).  In this respect, the doctors felt further treatment could be contraindicated.


Regarding prolotherapy (proliferative therapy), the doctors asserted that it was "outside the mainstream of modern medicine and has no rational role in the treatment" of the employee. (Id. at 14).  They asserted that the current injection treatments given by Dr. Rowen were neither efficacious or necessary. (Id.). They explained that efficacy refers to the "power to produce effects or intended results ‑ effectiveness." (Id.). They went on to assert that Dr. Rowen's prolotherapy injections could not be considered palliative because, palliative is "affording relief but not cure." They stated the needle injections could hardly be considered pain relief and were probably, on the contrary, painful. (Id. at 15) . They asserted Dr. Rowen's treatment would more properly be deemed "placebo." The only two suggestions the doctors gave for the employee's condition were continued strengthening and stretching procedures, and possible a celiac‑plexus block. (Id. at 16).


The employee testified that he continues to go to Dr. Rowen at the Omni clinic because he "gets results." He believes the therapy strengthened his spine and enabled him to go to school and work part‑time.  He testified that prior to going to the Omni clinic, the last time he felt good was when he was injected with morphine on the emergency room table.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. Consideration of Books and Magazine

As a preliminary matter, we note the employee provided us with two books and a magazine article for our use in this matter.  The employer objected, asserting that the books had already been objected to, and the record has long closed for the submission of evidence.  We find that the record for all evidence with the exception of Dr. Renner's deposition did close at the end of our first hearing on October 2, 1991.  We therefore did not consider the books or magazine article in our deliberations.  These materials are available for the employee at the division of workers' compensation's receptionist desk.

II. Medical Care of Dr. Ireland, Dr. Denton and Dr. Rowen

AS 23.30.120(a) provides in part: "In a proceeding for  the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of the chapter . . . . "


In Burgess Co. v. Smallwood, 623 P. 2d 313, 316 (Alaska 1981), (Smallwood II). the Alaska Supreme Court held that before the presumption can attach to a claim, the employee must establish a preliminary link between the injury and the employment.  This rule applies to the work relationship of the injury and the existence of disability.  Wien Air Alaska v. Kramer, 807 P.2d 471, 473‑74 (Alaska 1991).


Furthermore, the supreme court has held that the presumption of compensability applies to the employee's claim for continuing medical treatment or care under AS 23.30.095(a); that is, it is presumed the treatment or care is medically indicated. Municipality of Anchorage v. Carter,     P.2d     (No.3763) (Alaska October 17, 1991). "[I]n the absence of substantial evidence to the contrary this presumption will satisfy the employee's burden of proof as to whether continued treatment or care is medically indicated." Id.


The presumption shifts only the burden of going forward, not the burden of proof. See e.g., Kodiak Oil Field Haulers v. Adams, 777 P,2d 1145, 1150 (Alaska 1989).  The presumption drops out if an employer adduces "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion" that continued care is either not indicated, or not indicated as the employee contends. Id. at 1150 (citing Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978)). Once the presumptions drops out, the employee must then prove all the elements of his claim by a preponderance of the evidence "without aid of any presumption or construction in favor of recovery." Carter     P.2d    , (No. 3763) (Alaska October 17, 1991). 


In addition, "in claims 'based on highly technical medical considerations,' medical evidence is often necessary in order to make that connection." Smallwood II, 623 P.2d at 316.

"Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of medical facts involved." Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


We will first address the compensability of the medical treatment provided by Dr. Ireland, a chiropractor who we find provided the employee with "continuing and multiple treatments of a similar nature." AS 23.30.095(o). AS 23.30.095(a) requires employers to furnish medical care "for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury" except upon further review by the board.  In Carter, the supreme court held that the process of recovery" language of AS 23.30.095(a) "does not preclude an award for purely palliative care where the evidence establishes that such care promotes the employee's recovery from individual attacks caused by a chronic condition."


Regarding continuing and multiple treatments such as those Dr. Ireland provided to the employee, AS 23.30.095(c) requires that the physician "shall furnish a written treatment plan if the course of treatment will require more frequent outpatient visits than the standard treatment frequency for the nature and degree of the injury and the type of treatments." Further, the treatment plan must include "objectives, modalities, frequency of treatments and reasons for the frequency of treatments." If the physician fails to furnish a treatment plan as required by AS 23.30.095, "neither the employer nor the employee 'may be required to pay for treatments that exceed the frequency standard." AS 23.30.095(c).


Our regulation 8 AAC 45.082 contains the pertinent frequency standards.  Under these standards the frequency of treatments cannot normally exceed more than three treatments per week for the first month, two treatments per week for the second and third months, one treatment per week for the fourth and fifth months, and one treatment per month for the sixth through twelfth months.  In this case, Dr. Ireland exceeded these standards in a little over two months.  However, under 8 AAC 45.082(g), we have discretion to award payment of treatments that exceed the frequency standards in subsection (f) if 1) the treatment plan was given to the employer and employee within 14 days after treatment began; 2) the treatments improved or are likely to improve the specific condition; and 3) a preponderance of the evidence supports a conclusion that the board's frequency standards are unreasonable considering the nature of the employee's injury.


At the outset, we find that Dr. Ireland's treatment was sanctioned by Dr. Denton, the employee's treating physician who referred the employee for chiropractic care.  AS 23.30.095(a) states that "[r]eferral to a specialist by the employee's attending physician is not a change of physician." Therefore, we conclude Dr. Ireland's treatment is awardable if it otherwise meets the requirements of AS 23.30.095 and our regulations.


We find first that the presumption attaches to the employee's claim.  This finding is based on the employee's testimony that his posture improved and he got results from the doctor.  In addition, we find Dr. Ireland's testimony and records, although somewhat self‑serving, support our finding that the doctor's treatment improved the employee's condition.


We do not find the presumption of continuing care overcome in this case.  Although Dr. Peterson and Dr. Allen agreed with Dr. Horning's estimate that three months' of chiropractic care was probably sufficient for the employee's condition, they also stated that the chiropractic care after a limited time was palliative in nature and therefore not necessary.  However, as we have noted above, the supreme court has held palliative care compensable, if the employee otherwise meets his burden of proof, and "as further informed in each case by the Board's experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.  Carter, citing to Kodiak Oilfield Haulers, 777 P.2d at 1151.


Here, we find that Dr. Ireland's frequency of treatments far exceeded not only the standards in our regulations, but also the frequencies stated in his own plan.  Further, we find that the subsequent "plans" filed by the doctor are not in reality plans as required by our statute or regulations.  They are merely copies of his initial plan, and they do not meet the requirements in AS 23.30.095 or 8 AAC 45.082. We base this finding primarily on the fact the doctor did not follow the frequencies in his own plan.  Further, we find no other justification in the record for the number of treatments provided. our conclusion may have been different if the doctor had filed a valid plan and then following the frequencies in the plan.


Accordingly, we find that while Dr. Ireland's treatments are compensable within the limits of our regulations, we deny and dismiss the employee's claim for treatments exceeding the standards in our regulations.  However, the employer shall pay for the frequency of treatments outlined in our regulation 8 AAC 45.082(f) . Because a valid treatment plan was not furnished, "neither the employer nor the employee may be required to pay for treatments that exceed the frequency of treatment.10 AS 23.30.095(c).


Regarding the treatment by Dr. Rowen and Dr. Denton, we find that the employee has established a preliminary link that the presumption of continuing medical care applies to his claim.  This finding is based on the medical records and testimony of Dr. Rowen and Dr. Denton, and the testimony of the employee cited in our case summary.


We further find that the presumption has been overcome by the employer via the testimony of Dr. Renner and Dr. Christian, and the medical report of Dr. Peterson and Dr. Allen, specifically the testimony cited in our case summary above.  Primarily, we rely on the report of doctors Peterson and Allen who concluded that the treatment was neither efficacious nor necessary.  We also rely on Dr. Renner's conclusion that the treatment by Dr. Denton and Dr. Rowen may have delayed the employee's recovery, and Dr. Christian's statement that the treatment at the Omni clinic was inappropriate and probably harmful.


Accordingly, the presumption drops out, and the employee has the burden of proving his claim by a preponderance of the evidence. We conclude, after a careful review of the record, that the employee has carried his burden; that is, that the treatment provided to the employee by Dr. Denton and Dr. Rowen is compensable under AS 23.30.095. We find the employee sustained a severe and unique injury, and that after a period of treatment by so‑called orthodox medicine, his condition did not improve, and his process of recovery stopped.  We find, based on the medical documents in the record, the unique nature of the employee's injury, the employee's description of his condition and his progress, and the employee's psychological condition after his injury and painful physical therapy period, that the employee began to slowly but progressively improve after he commenced treatments with Dr. Denton and Dr. Rowen  Accordingly, we conclude that the treatment provided by Dr. Rowen and Dr. Denton was reasonable and necessary for the processor his recovery.  We emphasize that our conclusion is not an general endorsement of the types of treatment provided at the Omni clinic, but we believe the treatments are compensable in this unique case.  Therefore, the employer shall pay for the treatment.

IV. Attorney's Fees and Costs

We find that the employer controverted the employee's claim for medical benefits, and the employee retained an attorney who successfully prosecuted his claim for most of the medical benefits he requested.  Therefore, we award attorney's fees under AS 23.30.145(a). The employer did not dispute the amount of the employee's fees.  The employee's attorney submitted an affidavit for 10.75 attorney hours and 2.80 paralegal hours. we find these fees and paralegal costs (under AS 23.30.145(a) reasonable.  The affidavit covers fees incurred through September 26, 1991.


We find this was a very complex matter, that it involved a highly disputed form of medical treatment, and that the case required extensive discovery and a lengthy period to litigate.  Therefore, we award the actual fees incurred. In addition, we award the reasonable fees incurred after those indicated in the affidavit.  In addition, we award his requested costs under AS 23.30.145(b) and 8 AAC 45.180. The employee's attorney shall  submit to the employer an affidavit of these additional fees, his costs, and the hourly rate for his attorney's fees and paralegal costs within 10 days after this decision. we reserve jurisdiction to resolve any related disputes, including objections by the employer to the requested hourly rates.


ORDER

1. The employer shall pay for the medical treatments provided by Dr. Ireland up to the limits stated in 8 AAC 45.082(f) . The employee's request for payment of the additional treatments is denied and dismissed.


2. The employer shall pay for the medical care provided by Dr. Denton and Dr. Rowen.


3. The employer shall pay attorney's fees and costs to the employee and his attorney in accordance with this decision.


Dated at Anchorage, Alaska this 27th day of December, 1991.



ALASKA WORKERS' COMPENSATION BOARD



/s/ Robert W. Nestel



Robert Nestel, Member



/s/ D. F. Smith



Darrell F. Smith, Member

PARTIAL DISSENT OF DESIGNATED CHAIRMAN TORGERSON

I respectfully dissent from the majority’s award of most of the treatment provided by Dr. Denton and Dr. Rowen.  Based on the testimony of doctors Renner, Christian, Peterson and Allen, and Horning, I would find that most of the care provided was not reasonable and necessary for the process of recovery.  I believe that most of the employee's pain and related problems were exacerbated by his depression and anxiety.  I do not see any connection between the employee's process of recovery and most of the treatments provided at the Omni clinic.  As some of the orthodox doctors stated, the treatments probably had a placebo effect at most.  I believe his improvement may have occurred over time regardless of the treatments provided there.


Therefore, I would find the treatments unnecessary with the exception of the prolotherapy.  The medical records and the employee's testimony indicate that a significant improvement occurred after he started receiving these treatments.  Although the "Orthodox" physicians testified that this treatment was unproven and unscientific, the prolotherapy nevertheless appeared to aid in the employee's recovery process.  Prior to receiving these treatments in December 1989, the descriptions in the medical records of the employee's condition indicate the employee had not responded to the treatments and various types of herbal and other remedies attempted by Dr. Denton.  When the employee consulted with Dr. Horning and Dr. Alberts in November 1989, he was still stooping over like an old man, and he was still arguably frustrated by a lack of progress.  Soon thereafter, he began the prolotherapy and his condition improved.


I generally agree with the majority's finding on the award of chiropractic care.  I believe the report of Dr. Peterson and Dr. Allen was not clear on the period of time they would recommend for chiropractic care.  Further, although they noted the treatment was palliative in nature, I do not believe we are required by Carter to award chiropractic care carte blanche just because it has been described as palliative.  Nonetheless, I believe the evidence supports the majority's conclusion that payment should be made in accordance with our regulations, that Dr. Ireland failed to file a bona fide treatment plan, and that he failed to follow his own initial plan.



/s/ M.R. Torgerson



M.R. Torgerson,



Designated Chairman


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Aaron C. Garrett, employee/applicant; v. Halliburton services, employer; and Highlands insurance Co., insurer defendants; Case No. 8815701; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska this 27th day of December,  1991.



Dwayne Townes, Clerk
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