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ALASKA WORKERS' COMPENSATION BOARD-

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

EDITH S. BRIERTON,
)



)


Employee,
)


  Respondent,
)
DECISION AND ORDER



)


v.
)
AWCB Case No.  
9109423



)

9102873

HOSPITAL KLEAN, INC.
)


(Uninsured),

)
AWCB Decision No. 92-0004



)


and
)
Filed with AWCB Anchorage



)
January 10, 1992

HOSPITAL KLEAN, INC.,
)



)


Employer, 
)



)


and
)



)

ALASKA NATIONAL INSURANCE CO.,
)



)


Insurer,
)


  Petitioner.
)

________________________________________)


We hard Petitioners' request to dismiss Employee's claim against Employer and Alaska National Insurance Company, claim number 9109423, at Anchorage, Alaska on December 12, 1991, at Anchorage, Alaska.  Employee was present and represented by attorney Joseph Kalamarides.  Employer as uninsured in claim number 9102873 was represented by attorney Eric Gillett.  Petitioners are represented by attorney Trena Heikes.


SUMMARY OF THE EVIDENCE AND ARGUMENTS

Employee worked for Employer at the United States Air Force Hospital on Elmendorf Air Force Base, at Anchorage, Alaska, doing general housecleaning work.  Employee testified her work is very physical, involving such things as mopping, changing sheets, and removing garbage sacks weighing about 40 pounds.


It is undisputed that on February 8, 1991, Employee slipped on the ice while disposing of garbage.  She landed on her tailbone.  She testified she experienced low back pain, but completed her work shift which was about to end at the time of the accident.  She told her supervisor about the accident.


She had the next two days off as it was the weekend.  She was still experiencing pain on February 12, 1991, so she went to the Providence Hospital Emergency Room.  Our records contain a copy of a patient registration form that notes a back injury, and a copy of a radiologist's report for x-rays of the sacrum and coccyx which notes that there "is subluxation of the terminal coccyx that could represent old or new fracture. . . . The subluxation is posterior."


Employee completed a Report of occupational Injury or Illness which was also completed by employer and filed with us.  Employee was off work for a brief period of time.  Employer, who was uninsured at the time, paid her lost wages and medical bills.  Employee returned to work about February 19, 1991.


Employee testified who continued to experience pain, her symptoms would increase and decrease but never totally went away, and she had difficulty in performing all her duties in the time allowed.  She testified that nothing she did at work made her condition worse.


Employee testified that because she was not getting any better, she decided on April 3, 1991, to see a physician again.  She went to Providence Hospital Emergency Room.  The note from that visit states:  "The patient states that she continues to have chronic coccyx pain which is aggravated when she is sitting or when she is bending over.  She presents at this time for further evaluation."  Her objective signs were noted as:  "BACK:  There is tenderness over the coccyx.  LOWER EXTREMITIES:  Medication was prescribed and she was referred to a physician for follow up care.


Employee's coworker, Bobbie Whittaker, testified she noticed that Employee would sit on one hip and lean to one side after her injury.  Whittaker testified that Employee's leaning seemed to increase toward the end of her employment.


Employee quit working about april 15, 1991.  On April 19, 1991, she consulted George Wichman, M.D., an orthopaedic surgeon.  Dr. Wichman noted that she had "diffuse discomfort" and muscle spasms.  He added:  "Medically I cannot tell whether she can or cannot work."


On April 29, 1991, Employee consulted Edward Voke, M.D., an orthopaedic surgeon.  At that time Employee was complaining of right foot numbness and tingling in her tailbone.  She had no pain in her lower extremity.  He noted she was in no acute distress.  Straight leg raising was positive 50 degrees bilaterally.  There was no gross neurologic deficit, her reflexes were equivocal, no pathologic reflexes, and there was palpable pain in the lumbosacral area while in a prone position.  He thought she might have a lumbosacral strain as well as degenerative arthritis in the lumbosacral area.  He sent her to physical therapy.


At this time Employer completed another report of injury reporting that employee was injured on April 15, 1991, while lifting and dumping trash.


Employee was interviewed by Petitioners' adjuster.  Employee mentioned only the February slip and fall.  She did not mention any other injuries at work.  Employee testified in her deposition that there was no specific incident on April 15, 1991, that caused her to quit working.


The physical therapist's May 1, 1991, evaluation indicated that upon palpation Employee was very tender in the sacrum as well as the coccyx.  She had noticeable muscle spasm and guarding in right external rotators.  Her trunk range of notion was decreased generally about 25 percent except the left lateral flexion which appeared to be normal.  He noted that she had marked paresthesia along the posterior aspect of the right lower extremity as well as the anterior thigh.  He commented:


The patient is showing signs and symptoms consistent with that of a possible bruising of her tailbone as well as some degenerative changes of the lumbar spine.  Given the nature of her fall this is a likely possibility.  The right lower extremity symptoms may be manifestations created from secondary spasm and muscle guarding.


Petitioners contend that there was no injury after February 8, 1991, while working.  Petitioners contend Employee's testimony supports their position as well as the fact that in visiting physicians after she quit work in April 1991, she continued to refer to her February fall as the cause of her problems.  Therefore, Petitioners contend they should be dismissed.


Employer as uninsured and Employee contend that a specific traumatic event is not necessary to establish a work relationship and place liability on Petitioners.  They contend the continued heavy work combined with or aggravated Employee's injury and finally forced her to quit working.


Petitioner requests an award of attorney's fees, costs, and interest under AS 23.30.155(d) against Employer as uninsured.  In addition, Employee requests that we award attorney's fees and legal costs under AS 23.30.145 of $1,063.40 for time services provided prior to the hearing.  Initially, Employee represented herself; she filed her claim and attended a pre-hearing.  However, when it became apparent that there was a dispute about liability and her deposition was scheduled, she sought legal counsel.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.120(a) provides in part:


(a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that


(1) the claim comes within the provisions of the chapter;


The evidence necessary to make the preliminary link between the condition and the employment in order for the presumption to attach may vary.  Burgess Construction v. Smallwood, 623 P.2d 312 (Alaska 1918).  "[I]n claims 'based on highly technical medical considerations,' medical evidence is often necessary in order to make that connection."  Id. at 316 (quoting Commercial Union Cos.v. Smallwood, 550 P.2d 1261, 1267 (Alaska 1976).  "Two factors determine whether expert medical evidence is necessary in a given case:  the probative value of the available lay evidence and the complexity of medical facts involved."  Veco, Inc. v. Wolfer, 693, P.2d 865, 871 (Alaska 1985).


In a claim involving multiple injuries or exposures, liability is imposed "on the employer or insurer at the time of the most recent injury that bears a causal relation to the disability."  Ketchikan Gateway Borough v. Saling, 604 P.2d 590, 595 (Alaska 1979).  The last injurious exposure rule combined with the presumption of compensability set forth in AS 23.30.120(a) imposes liability on the most recent employer when a "preliminary link" between the disability and the employment is established.  Providence Washington Company v. Bonner, 680 P.2d 96 (Alaska 1984).  It is not necessary to demonstrate either a specific traumatic event or a physical change for the presumption to attach.  Id. at 99.  an aggravation, acceleration, or combining with must be presumed in the absence of substantial evidence to the contrary.  Hagel v. King Steel, Inc., 785 P.2d 1207, 1209 (Alaska 1990).


We must make two determinations: Whether employment with the most recent employer "aggravated, accelerated, or combined with" a pre-existing condition; and if so, whether the aggravation, acceleration or combining was a "legal cause" of the disability, i.e., "a substantial factor in bringing about the harm."  United Asphalt Paving v. Smith, 660 P.2d 445, 447 (Alaska 1983), (quoting Saling, 604 P.2d at 597-8).  An aggravation, acceleration, or combining with, is a substantial factor in the disability if it is shown that "but for" the subsequent employment the disability would not have happened, and the subsequent employment was so important in bringing about the disability that a reasonable person would regard it as a cause and attach responsibility to it.  Fairbanks North star Borough v. Rodgers & Babler, 757 P.2d 528, 533 (Alaska 1987).


In a case involving a pre-existing condition, "[T]he claimant need only prove that "but for" the subsequent trauma the claimant would not have suffered disability at this time, or in this way, or to this degree." Id. at 533.


Once a prima facie case of work-relatedness is made, the presumption of compensability attaches and shifts the burden of production to the employer.  To make a prima facie case it must be shown that the employee (1) has an injury and (2) an employment event or exposure could have caused it.  Veco, 693 P.2d 870.


If the presumption attaches, the most recent employer must come forward with substantial evidence that the disability is not related to that period of employment.  See Burgess Co., 623 P.2d at 313; Miler v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Alaska Supreme Court "has consistently defined 'substantial evidence' as 

such relevant evidence as a reasonable mind might accept as adequate to support a conclusion'."  Miller, 577 P.2d at 1046 (quoting Thornton, 411 P.2d at 210).  In Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the Court explained two possible ways to overcome the presumption:  (1) produce affirmative evidence the injury was not work-related or (2) eliminate all reasonable possibilities the injury was work-related.


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determining whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id. at 869.


If the most recent employer overcomes the presumption, we then proceed through the same analysis with the first employer.  Assuming the presumption is overcome as to the first employer, we must then weight all of the evidence in order to make the ultimate factual determination:


[W]heather [the employee's most recent] employment . . . was a substantial factor in causing the disability from which he now suffers.  If the board finds that this proposition is more likely so then not so, then [the most recent employer] is liable.  If the board finds that the evidence on this point is equally balanced or that it establishes that [the employee's] employment [by the most recent employer] more likely than not was not a substantial factor in causing his current disability, then [the first employer] must be found liable.

Veco, 693 P.2d at 872.


Another longstanding principle that must be included in our analysis is that inconclusive or doubtful medical testimony must be resolved in the employee's favor.  Land & Marine Rental Co. v. Rawls, 686 P.2d 1187, 1190 (Alaska 1984); Kessick v. Alyeska Pipeline Service Co, 617 P.2d 755, 758 (Alaska 1980); Miller, 577 P.2d 1049; Beauchamp v. Employers Liability Assurance Co., 477 P.2d 933, 996-7 (Alaska 1970).  We have not been instructed by the court in the application of this rule in claims involving multiple insurers.  Cf. Veco, 693 P.2d at 869.


We find the presumption has attached to Employee's claim that her continued employment aggravated or combined with her February 1991 injury to produce her disability.  Employee's coworker testified that she noticed changes in Employee's symptoms as she continued to work.  Her leaning while sitting increased and she complained that the garbage bags were getting heavier.  In addition, the medical records reflect a change in her symptoms.  When she went to the hospital on April 3, 1991, she had a full range of motion, she was tender only over the coccyx, and sensory was intact.  However, by the time of her visit to Dr. Wichman on April 15, 1991, she had developed muscle spasms and diffuse discomfort.  Later in April when she saw Dr. Voke he noted lumbosacral pain, a decreased range of motion, and sensory deficits.  We find this evidence raises the presumption that the continued employment combined with her injury to her coccyx to cause her to become disabled at that particular time in April 1991.  We believe it is reasonable to find the heavy work, while suffering from a coccyx injury, would produce muscle spasms and a lumbosacral strain.


We acknowledge it is arguable that Employee's testimony does not support her position, or it overcomes the presumption.  We believe that Employee was truthful and honest, testifying as accurately as she could.  However, given the passage of time we find it more likely than not that Employee did not clearly remember her symptoms.  Furthermore, it is quite likely she did not notice the subtle changes that occurred gradually over a period of time.  Employee's failure to tell Petitioners' adjuster about a new injury does not discount the combining with, aggravation or acceleration aspect of her claim.  We do not expect Employee, who is unsophisticated in the matters of workers' compensation, to necessarily recognize that her continued work accelerated or combined with her previous injury to increase her problems and cause disability.  In our experience it is not unusual for a person to continue to report the first traumatic incident as the cause of his or her problems.


We find Petitioners failed to present evidence to overcome the presumption.  Petitioners merely argued that the subsequent claim was generated by Employer's lack of insurance at the time of the initial injury.  They did not present any medical evidence that indicated the continued employment did not combine with, aggravate or accelerate her condition.  We find Petitioners failed to carry their burden of coming forward with substantial evidence to overcome the presumption. 


This, of course, does not necessarily mean Petitioners are responsible for the entire period of Employee's disability.  We recognize the continued employment may have aggravated Employee's condition but only temporarily.  However, this issue was not before us, and we make no findings on that point.  We will merely deny Petitioners' request to be dismissed, and leave the questions about the duration of Employee's disability and the extent of Petitioners' liability to the parties to resolve or to bring to us for decision if they are unable to do so.  For this same reason, we do not rule at this time on Petitioners' request for attorney's fees, costs and reimbursement under AS 23.30.155(d).


Employee requested that we award her attorney a fee for the services he provided.  AS 23.30.145 provides in pertinent part:


(a)  Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1.000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . .


(b)  If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.


We find no fee is due under AS 23.30.145(a) because we have not awarded any compensation at this time.  We find we must award a fee under AS 23.30.145(b).  We find that by seeking dismissal, Petitioners resisted payment of benefits.  We find Employee employed an attorney who was successful in his efforts.  We agree with Employee's attorney that the nature of this case and Employer's and insurer"s actions made it necessary for Employee to be represented.  Therefore, under subsection 145(b) we must award reasonable attorney's fees and costs.


Petitioners did not dispute the Employee's attorney's affidavit of fees and cost.  We find the fees requested are reasonable.  IN addition to the time itemized, we award three hours for services provided on the day of the hearing.  Therefore, we award attorney's fees of $1,302.50 and legal costs of $136.00.


ORDER

1.  Petitioners' request that they be dismissed from Employee's claims is denied and dismissed.


2.  Petitioners shall pay Employee's attorney's fees of $1,302.50 and legal costs of $136.00.


Dated at Anchorage, Alaska this 10th day of January, 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom


Rebecca Ostrom,



Designated Chairman



 /s/ S. T. Hagedorn


S. T. Hagedorn, Member



 /s/ Patricia A. Vollendorf


Patricia A. Vollendorf, Member

RJO:rjo


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Edith S. Brierton, employee / applicant; v. Hospital Klean, Inc., (Uninsured) employer; and Hospital Klean, Inc., and Alaska National Insurance Company, insurer / defendants; Case Nos. 9109423 and 9109873; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 10th day of January, 1991.



Charles Davis, Clerk
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