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Juneau, Alaska 99802-5512

SUZANNE M. HALLIDAY,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 8722152



)

RIDGWAY'S INC.,
)
AWCB Decision No. 92-0009

(Self-Insured),
)



)
Filed with  AWCB Anchorage


Employer,
)
January 10, 1992


  Defendant.
)

________________________________________)


The employer's petition to dismiss the employee's claim under AS 23.30.110(c) was decided based on the written record.  The employee is represented by attorney Dennis Patrick James, and the employer is represented by attorney Constance Livsey.


The employer served an affidavit of readiness for hearing on November 7, 1991.  On November 26, 1991, workers' compensation officer Paul Grossi sent a letter to the parties indicating that since no opposition to the affidavit was filed, a hearing must be scheduled within 60 days from service of the affidavit.  Grossi’s letter further indicated we would close the record the next time we meet.


The employee filed an opposition to the petition on December 12, 1991.  We decided to consider this opposition, and we closed the record on December 13, 1991 when we next met after receiving this opposition,


ISSUE

Whether the employee's application for adjustment of claim, filed December 5, 1988, should be dismissed pursuant to AS 23.30.110(c).


CASE SUMMARY

The employee filed a notice of injury on October 28, 1987, alleging she sustained a back injury on October 20, 1987.  The employer filed a notice of controversion, denying all benefits, on October 29, 1987.  Over a year later, the employee's attorney filed both an entry of appearance and an application for adjustment of claim on December 5, 1988.  The employer controverted the claim by answer filed December 13, 1988.


The employee filed an amended application on February 3, 1989.  The employer also controverted this application by answer filed February 10, 1989.  On December 4, 1989 the employer's attorney filed a letter she had sent to the employee's attorney.  In the letter, dated November 28, 1989, the employer's attorney noted there had been "absolutely no activity" in the case for "some time” and that it was therefore time to "fish or cut bait."


Nonetheless, there was no activity on the claim until June 13, 1991 when the employee's attorney filed a request for a prehearing conference.  A prehearing conference was held July 30, 1991, and the employer filed its petition to dismiss on September 27, 1991.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.110(c) states in part: "If a claim is controverted by the employer and the employee does not request a hearing for a period of two years following the date of controversion, the claim is denied."  We have previously concluded that AS 23.30.110(c) is an example of what Professor Larson calls a "no‑progress" rule.  Under this type of rule, a claim may be dismissed solely due to failure to prosecute it or to request a hearing within a specified time period. See, generally, 2B A. Larson, The Law of Workmen's Compensation, Section 78.84, pp. 15410 et seq (1986).  In Adams v. Valdez Outfitters, AWCB No. 90‑0111 at 4‑5 (May 23, 1990); aff'd 3 AN‑90‑5336 CI (Alaska Superior Court, July 17, 1991), we stated that "claim denial is both mandatory and effective without any Proceedings" because the statute provides "the claim is denied" rather than "shall be" or "may be dismissed by the board."


Here, the employee argued in her December 12, 1991 opposition memorandum that filing an application for workers' compensation benefits is comparable to filing a lawsuit; therefore, she contends, the "statute of limitations is tolled and the case will only be dismissed with actual notice to the parties." (Employee opposition memorandum at 2).  The employee goes on to state that [t]o ignore the application for adjustment of claim is to allow the carriers to set [sic] back, do nothing hoping that the claimant does not file the "proper" paper work, under the ever changing Board regulations requesting a Hearing."


Regarding the employee's first contention, the statute of limitations in AS 23.30.105 is tolled, so to speak, after an application is filed.  However, the limitations period in AS 23.30.110(c) commences when the claim is filed.  As we have indicated, the employee must file a request for a hearing during this two‑year period or the claim is denied.  If we did as the employee asserts we should, AS 23.30.110(c) would be tolled out of existence, and have no effect.  We do not believe that the Alaska Legislature intended such a result.


Regarding the employee's second contention, that the employer can sit and wait to see if the employee does anything with her claim, including the filing of the proper paperwork, we agree that the employer can take such a position if it wishes to do so.  The statute requires the employee to request a hearing within the time limit.  We find that in this matter, the employer waited well over two years after the filing of the employee's claim before taking action to dismiss the claim as allowed under AS 23.30.110(c).


Still, the employer even notified the employee’s attorney within one year after the filing of the application (and one year before the limitations period in subsection 110(c) ended) that nothing had occurred in the claim.  Even so, the employee did nothing during the two‑year plus period after the application was filed.  More importantly, the employee did not file a request for a hearing by December 5, 1990, within two years after filing her application.  As the supreme court stated in Pan Alaska, Inc. v. Crouch, 773 P.2d 947, 949 (Alaska 1989), "This claim has faltered on the two‑year limit not because it was a significant obstacle, but because (the employee) failed to pay it any heed."


Accordingly, the employer’s petition is granted.  The employee's application, filed December 5, 1988, is denied and dismissed.


ORDER

The employer's petition is granted.  The employee's application for adjustment of claim is denied and dismissed.


Dated at Anchorage, Alaska this 10th day of January, 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ M.R. Torgerson


M.R. Torgerson,



Designated Chairman



 /s/ Robert W. Nestel


Robert W. Nestel, Member



 /s/ Michael McKenna


Michael McKenna, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty Of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Suzanne M. Halliday, employee / applicant; v. Ridgway' s, Inc. , (Self‑Insured), employer / defendants; Case No. 8722152; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 10th day of January, 1992.



Dwayne Townes, Clerk
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