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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

GLENN H. TAYLOR,
)



)


Employee,
)


  Respondent,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 8800273



)

AMERICAN BUILDING MAINTENANCE CO.,
)
AWCB Decision No. 92-0010



)


Employer,
)
Filed with AWCB Anchorage



)
January 10, 1992


and
)



)

TRANSPORTATION INS. COMPANY'S
)

  WORKERS' COMP,
)



)


Insurer,
)


  Petitioner.
)

________________________________________)


Petitioners' request under AS 23.30.105(a) that we dismiss Employee's claim for his left shoulder injury was heard at Anchorage, Alaska on December 12, 1991.  Employee was not present but was represented by attorney Joseph Kalamarides.  Petitioners are represented by attorney Constance Livsay.  The hearing consisted of oral argument regarding the evidence in our record. In addition, the parties agreed we could consider the medical records and deposition filed in the claim relating to Employee's right shoulder injury, Taylor v. American Building Maintenance, AWCB claim number 8809884.  The petition was ready for decision at the hearing's conclusion.


SUMMARY OF THE EVIDENCE AND ARGUMENTS

The basic facts regarding both of Employee's claims are not in dispute.  Employee worked as a janitor.  On January 13, 1988, he injured his left shoulder while throwing trash into a dumpster.  He timely filed a notice of injury, and Petitioners began paying temporary total disability (TTD) benefits.


Employee  was treated by Laurence Wickler, M.D. , who diagnosed a partial rotator cuff tear of  the left shoulder.  Employee had surgery on March 3, 1988.  Dr. Wickler's post‑operative diagnosis was an impingement syndrome of the left shoulder and rotator cuff tendinitis.  Dr. Wickler gave Employee a release to return to work without restriction on May 15, 1988.  Petitioners stopped paying TTD benefits on May 14, 1988.


Employee returned to work for Employer.  About one week later, on May 23, 1988, Employee injured his right shoulder while moving a planter.  Again Employee filed a timely notice of injury, and consulted Dr. Wickler.  Dr. Wickler diagnosed an overuse syndrome and tendinitis.  Petitioners paid TTD benefits until June 1, 1988, when Dr. Wickler again gave Employee a release to return to work without restriction.


Employee returned to work for Employer, but was terminated on July 11, 1988.  He then began working for a different employer.


On August 19, 1988, Dr. Wickler reported to Petitioners:


Mr. Taylor appears to be recovering quite nicely.  He was symptom free, had a full range of motion and according to the [American Medical Association's] Guide to the Evaluation of Permanent Impairment, . . . he does not meet criteria for permanent impairment; however, a surgical procedure was carried out in which a portion of the undersurface of his acromion was removed.  He may, in fact, have intermittent pain . . . . To say that he is without permanent impairment in the purest sense of the word is true, yet his shoulder has been permanently altered because of the injury and subsequent surgery.  Your question, therefore, is a difficult one to answer and at this time, I would hedge, but certainly lean onward no permanent partial disability. . . .


Employee continued to see Dr. Wickler.  In September 1988 and November 1988 Dr. Wickler noted a recurrence of the right shoulder symptoms.  In November 1988 Petitioners controverted all benefits relating to Employee's right shoulder injury noting: "Employee was terminated on July 11, 1988, and is currently working for another employer.  Possible last injurious exposure case.  Also, employee was found to be symptom‑free in July 1988."


Employee obtained an attorney to represent him in early 1989, and a claim relating only to the right shoulder was filed.  On May 16, 1989, Employee had right shoulder surgery.  Dr. Wickler's post‑operative diagnosis was anterior impingement syndrome.


On July 7, 1989, Dr. Wickler gave Employee a release to return to light‑duty work.  He also referred Employee for a work hardening program for his right shoulder.  The therapist's notes for November 22, 1989, indicated Employee complained of "severe pain in shoulder bilaterally."  The notes for November 27, 1989, stated that Employee complained of "severe tenderness in shoulder area bilaterally and did not complete all exercises."


On December 22, 1989, Petitioners accepted Employee's claim for further TTD benefits relating to his right shoulder, and paid TTD benefits from May 16, 1989, through December 25, 1989.


During December 1989, Employee relocated to West Virginia.   At that time he still had only a release for light‑duty work.


On January 24, 1990, Employee began seeing E.L. Barrett, M.D., who noted in Employee's chart that "he says he get twinges of pain in certain positions of the shoulders.  They feel weak above his head."  Dr. Barrett noted: "Tender right AC joint.  Pain at limits of elevation on the right and rotation.  Tender anteriorly left and right."


Petitioners had Sam Vukelich, M.D., evaluate Employee.  Dr. Vukelich's March 6, 1990, report briefly mentioned the left shoulder problem and stated: "Calcium was removed and he improved and returned to work in early May, 1988 with still some symptoms."  Under the section "Orthopaedic Examination, "Dr. Vukelich's stated: "Both shoulders are symmetrical.  No evidence of atrophy on either side.  Shoulder joints are stable."


Employee continued with physical therapy approximately every other day through March, 1990.  The therapist's notes for March 26, 1990, state.  "He stated he saw Dr. Barrett last week who injected both shoulders and would like him to start physical therapy on both sides.  Patient continues with heat and ultrasound of both shoulders . . . .  He continues strengthening exercises for the right glenohumeral joint . . . and begins the same exercises on the left.


In his April 20, 1990, chart notes, Dr. Barrett stated: "Says the Cybec machine tended to aggravate his left shoulder.  He has full movements.  Comp evaluation suggested he is fit for full duties."


Employee testified that because he was still going to therapy and did not have a full release for work, he did not look for employment during April and May 1990.  In July 1990 he began looking for work.  He helped a friend install two windows in a house in July 1990.  Employee testified that the job took longer to complete than it should have because it was all above shoulder work.  According to Employee, he has not worked since May 15, 1989, with the exception of installing these windows.  According to Employee Dr. Barrett has not released him for work.


On October 12, 1990, Dr. Barrett noted Employee had "[a]ching in the neck and shoulder left side."  He apparently referred Employee for an electromyogram (EMG).  The October 22, 1990, EMG report indicated Employee had chronic right C6 radiculopathy.


In his January 30, 1991, chart notes Dr. Barrett stated:


EMG shows chronic right C5/6 and left C/5 changes & continues aching left side of neck.  Tender left AC joint.  Pain at limits of shoulder movement.  No mid range pain.  Full neck movement.  Some pain on extension to the left.  Tender left side of neck.  Complains of aching, weakness in shoulders particularly above eye level on heavier activities . . . . Always has a dull ache on left side of neck and feels it was due to the local anesthetic block on this side.  The shoulder, he says, hurts more with pressure movements and particularly working overhead.

Dr. Barrett's believes Employee has cervical spondylosis and radiculitis, possible post‑injection radiculitis left, and AC arthritis in the left shoulder.  Dr. Barrett went on to state in the January 30, 1991, chart notes:


It is really hard to say whether the radiculitis is intercurrent or precipitated by any compensable injury.  Residual elements of tendinitis appear to have subsided.  I think some of the discomfort in the shoulder is associated with the AC joint.  The radiculitis on left side is probably symptomatic and accounts for chronic aching.  In view of the radiculitis of the neck it is probably inadvisable to have a job working above eye level.


On March 12, 1991, we received Employee's claim for benefits relating to his left shoulder.  Employee requested TTD benefits from December 26, 1989, permanent partial disability (PPD) benefits, medical costs, vocational rehabilitation (an eligibility evaluation), attorney's fees, legal costs and interest.


Employee contacted a state agency in West Virginia and is now enrolled in a two‑year computer program.  Apparently his eligibility for assistance occurred in part based on an examination by R.S. Glass, M.D., to whom he was referred by the state agency.  Dr. Glass indicated in his October 15, 1991, chart notes that:


[Employee] has painful range of motion of both shoulders, but has full range of motion.  He also has pain on moving his neck, especially towards the left, develops some pain into the left shoulder . . . . [H]e ought to be put in to rehab to go ahead and get some MRI's of both shoulders and his neck to see if there is anything remedial that can be done.


Petitioners note that Employee's time‑loss benefits stopped in May 1988 for his left shoulder injury.  They contend his March 1991 claim is more than two years after the date of the last compensation payment.  Therefore, under AS 23.30.105(a) his claim is time‑barred because it was not filed within two years after the last payment of compensation.  Petitioners contend Employee's assertion that he did not know about his left shoulder condition is not reasonable.  They argue that he may have a new diagnosis, but the problem has been present all along and he should have recognized his condition and its relation to his employment.


Employee asserts he was not aware of his condition and its relation to his employment until January 30, 1991, when Dr. Barrett diagnosed arthritis and radiculitis.  Employee contends his complaints of pain in 1990 and Dr. Barrett notes of these complaints are immaterial as Dr. Barrett made no diagnosis nor did he treat the left shoulder at that time.  Employee contends his condition was latent and is not barred by AS 23.30.105(a).  Furthermore, he argues AS 23.30.105(a) is inapplicable to his claim for medical benefits as that is governed by AS 23.30.095(a).


Employee also seeks attorney's fees of $427.50 and legal costs of $1,354.00 for his legal assistance's time in preparing the opposition to the Petitioners' request.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. MEDICAL BENEFITS


At the time of Employee's injury, AS 23.30.105(a)
 provided:


The right to compensation for disability under this chapter is barred unless a claim for it is filed within two years after the employee has knowledge of the nature or his disability and its relation to his employment and after disablement.  However, the maximum time for filing the claim in any event other than arising out of an occupational disease shall be four years from the date of the injury, and the right to compensation for death is barred unless a claim therefore is filed within one year after the death, except that if payment of compensation has been made without an award on account of the injury or death, a claim may be filed within two years after the date of the last payment.  It is additionally provided that, in the case of latent defects pertinent to and causing compensable disability, the injured employee has full right to claim as shall be determined by the board, time limitations notwithstanding.


The four‑year time limit for filing claims in the second sentence of subsection 105(a) was rendered inapplicable by the Supreme Court in W.R. Grasle v. AWCB, 517 P.2d 999 (Alaska 1974).  The remainder of this subsection provides a two‑year limit for the filing of claims from the time of the injury, the time of disablement, or the time of manifestation of latent defects, whichever comes last. Id.


AS 23.30.095(a) provides in part:


The employer shall furnish medical, surgical, and . . . treatment . . . for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee.  However, if the condition requiring the treatment. . . . is a latent one, the two‑year period runs from the time the employee has knowledge of the nature of the employee's disability and its relationship to the employment and after disablement.  It shall be additionally provided that, if continued treatment . . . beyond the two‑year period is indicated, the injured employee has the right of review by the board.  The board may authorize continued treatment or care or both as the process of recovery may require . . . .


We have long held that subsection 105(a) and subsection 95(a) provide two different statutes of limitations ‑‑ one for time loss benefits and one for medical benefits.  Thus, even though a claim for time loss (compensation) benefits may be barred, we can still authorize continued medical care. Stepovich v. H & S Earthmovers, AWCB Decision No. 85‑0229 (August 1, 1985); James v. City of Fairbanks, AWCB Decision No. 85‑0357 (December 13, 1985); Lee v. Fluor Alaska, AWCB Decision No. 87‑0096 (April 17, 1987); Rayson v. Farmers Loop Market, AWCB Decision No. unassigned, (Claim No. 8320169) (October 20, 1991).


We believe this interpretation is justified by the wording of former subsection 105(a) which uses the phrase "right to compensation for disability . . . " versus the language of subsection 95(a) which permits us to authorize medical care beyond two years after the date of injury.  We believe this distinction is further justified by the separate definitions of "compensation" at AS 23.30.265(8) and "medical and related benefits" at AS 23.30.265(20).


This interpretation is also consistent with Professor Larson’s opinion at 2 A. Larson, Workmen's Compensation Law Section

61.00, at 10‑767 (1987) that "unlimited medical benefits are economically the soundest benefit; that over the long term, they become the least expensive."  Professor Larson also notes that in 47 states medical benefits are essentially unlimited as to duration and amount.


Of course, we have held that if an employee fails to pursue a claim for medical benefits, the doctrine of laches may bar the claim.  Reel v. New England Fish Company, AWCB Decision No. 840005 (January 11, 1984).  A claim for medical benefits could also be barred by AS 23.30.110(c) if the controversion occurred after July 17, 1982 (the date subsection 110(C) became law) and if the controversion is filed on a board prescribed form.  James, supra.


Based on our discretionary authority in subsection 95(a) to continue to award medical care more than two years after the date of injury, we conclude it would be inappropriate to dismiss Employee's claim for medical care.


In addition, we find Employee's condition was latent until November 1989.  We find Employee suffered a compensable right shoulder injury in May 1988, shortly after he returned to work from his January 13, 1988, left shoulder injury.  We recognize it is possible that while being treated for his May 1988 right shoulder injury, Employee may have mentioned continued problems with his left shoulder.  If he did, these complaints were not noted until the therapist mentioned his left shoulder complaints in the November 1989 chart notes.  His condition has been diagnosed as radiculitis, arthritis, and cervical spondylosis.
  At the time of his treatment in 1988, his left shoulder condition had been diagnosed as an impingement syndrome and tendinitis.


Based on this evidence, we find that Employee recovered from his left shoulder injury and did not suffer left shoulder problems until November 1989.  Accordingly, his claim for medical benefits, which was filed in March 1991, was timely and is not barred by laches or AS 23.30.110(c).  We will deny Petitioner's request to dismiss Employee's claim for medical benefits.

11.  DISABILITY BENEFITS


The Alaska Supreme Court has discussed AS 23.30.105(a) in several opinions.  Two opinions are very relevant to this claim,

Grasle, 517 P.2d  999, and Hoth v. Valley Const., 671 P.2d  871 (Alaska 1983).  In Hoth, at 873 n.2, the court discussed its decision in Grasle stating:


It is profitable to examine the facts underlying our decision in Grasle, for comparison. . . In Grasle, however, the resulting immediate injuries were considerable more severe, . . . and there was an immediate claim for temporary total disability.  After an eight week period of temporary total disability, the claimant returned to work and continued working full time thereafter, although he suffered from continuous pain and his movement was somewhat limited.  Six years later in 1971, the claimant filed an application for permanent disability benefits based on "degenerative [musculoskeletal] changes:" virtually the identical claim Hoth is making.  The Board, and this court, found this claim timely despite the six year gap.  The only relevant difference in these cases is that the Grasle claimant had suffered such a severe injury initially that he had gone to a doctor, while Hoth, who was less severely hurt, did not.  In terms of the timeliness of his claim for permanent disability, this distinction weighs in Hoth's favor.

 (Emphasis in original.)


We find Employee's claim indistinguishable from Grasle.  Both suffered an immediate period of disability and received benefits.  In both cases the treating doctors thought no permanent disability resulted.  Both employees continued to suffer pain, discomfort, and other symptoms.  In both cases, subsequent treatment resulted in different diagnoses.
   We conclude Employee's condition was latent until November 1989 and, therefore, his claim for disability benefits is not barred by AS 23.30.105 (a).  We will deny Petitioners, request to dismiss Employee's claim for disability benefits.

III.  ATTORNEY'S FEES AND LEGAL COSTS


AS 23.30.145 provides in pertinent part:


(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . .


(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.


Employee’s attorney submitted an affidavit of his services for his actual fees of $437.50. In addition Employee seeks costs totaling $1,354.00.  Petitioners did not object to these fees and costs.


We find Employee's claim was resisted and controverted.  Because we have not awarded any compensation under subsection 145(a), we find subsection 145(b) is applicable.  Under subsection 145(b) we must make an award to reimburse costs and a reasonable attorney's fee.  We award the fees and costs requested.


ORDER

1. Petitioners' request to dismiss Employee’s claim under AS 23.30.105(a) is denied and dismissed.


2. Petitioners will pay Employee's attorney's fees and costs totaling 1,791.50.


Dated at Anchorage, Alaska this  10th  day of January, 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom


Rebecca Ostrom,



Designated  Chairman



 /s/ Michael McKenna


Michael McKenna, Member



 /s/ Robert W. Nestel


Robert W. Nestel, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Glenn H. Taylor, employee / applicant; v. American Building Maintenance, employer; and Transportation Insurance Company Workers' Comp, insurer / petitioners; Case No.8800273; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 10th day of January, 1992.



Flavia Mappala, Clerk
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    �We were not provided with a copy of the adjuster's letter which prompted this response.  There is no indication whether either the adjuster's letter or Dr. Wickler's response were provided to Employee before May 9, 1990, when a copy was filed in response to Employee's claim.


    �AS 23.30.105(a) was amended effective July 1, 1988.  However, that amendment does not apply to these claims � Section 48, Chapter 79, SLA 1988.


    �For purposes of this decision regarding the statute of limitations, we make no findings regarding the work�relationship of these conditions and Employee's 1988 injury.  The work�relationship will be addressed in a later decision, if necessary.  In the event none of these conditions are work�related, Employee's claim may be denied anyway.


    �Again, we stress that we make no findings on the work relationship of Employee’s present diagnoses.  The work�relationship was not at issue at this hearing.  We merely assuming there is a relationship for purposes of deciding the statute of limitations.







