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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

KENNETH SIEBERT 
)

(Deceased),

)



)


Employee,
)
DECISION AND ORDER



)

ELLEN SIEBERT,
)
AWCB Case No. 8932396



)


Widow
)
AWCB Decision No. 92-0024


  Applicant,
)



)
Filed with AWCB Anchorage


v.
)
January 31, 1992



)

NORCON, INC.,
)



)


Employer,
)



)


and
)



)

EAGLE PACIFIC INSURANCE,
)



)


Insurer,
)


  Defendants.
)

________________________________________)


This claim for widow's benefits and attorney's fees was heard at Anchorage, Alaska on January 9, 1992.  Employee's widow was present and represented by attorney Joseph A. Kalamarides; attorneys Karen Russell and Lee Glass, M.D., represented Defendants.  The record closed at the end of the hearing.


ISSUES

1.  Is Employee's sudden cardiac arrest, which occurred while staying at Employer‑provided housing on September 29, 1989, and subsequent death compensable under the Alaska workers' Compensation Act?


2.  If the death is compensable, what is Employee's compensation rate under AS 23.30.220?


3.  Is Applicant entitled to reasonable attorney fees and legal costs?  


SUMMARY OF THE EVIDENCE AND ARGUMENTS

It is undisputed Employee suffered ventricular fibrillation and sudden cardiac death on September 29, 1989, while working for Employer during the Exxon Valdez oil spill cleanup.  He was resuscitated from the episode, but subsequently died.


From 1985 until Jane 1989, Employee was self‑employed as a real estate agent, and then as a broker in his own real estate sales company.  He began working for Employer on June 24, 1989 after his real estate business became unprofitable.


Employee was hired to work for Employer on a rotation of eight weeks on duty and then two weeks of rest and relaxation (R&R).  Nevertheless, Employee took no time off.  Rather, he worked seven days a week, twelve hours a day without any vacations.  He believed that there was a policy that Exxon would not hire people back who took their R&R.  According to Mrs. Siebert, whenever Employee called, he was extremely tired.  She would ask him to come home, but he wanted to stay until the job wound down.


Apparently, Employee wanted to continue working as long as he could.  His family needed the money and needed to activate his health insurance.  He was worried that if he took any time off, he would not be rehired.  Employee was very tired according to Mrs. Siebert who testified: "I don't know, just what I talked to my husband, and I figured they were going to be shutting down, shutting down, and it just didn't happen, and last time I talked to him he was extremely tired and I asked him just to come on home, and he said, yeah, maybe next week they're going to do it, and then he got ill."


Employee stayed at the facilities provided by Employer at Man Camp III.  His roommate was Robert Netherton.  Netherton regularly saw Employee in the evening and early mornings.  Employee would wake up early about 4:00 or 4:30 A.M., shower, shave, dress and go to work.


On the day of the incident Employee got up and indicated to Netherton that he was going off to work.  Netherton, who did not have to get up that early, was still in bed.  He told him that he would see him later.  Netherton did not hear the door open, but heard a thud.  Netherton rolled over and saw Employee on the floor.


Netherton contacted the security guards, who performed CPR until Valdez paramedics arrived.  The paramedics were able to restore a regular heart beat and transported Employee to the hospital.  Employee never regained consciousness.  He suffered from brain damage and remained in a coma until he died in December 1989.  According to Stephen Scheidt, M.D., a cardiologist, Employee suffered a ventricular fibrillation which caused the brain damage from which he subsequently died.


In addition to relying upon the location of the incident and Applicant's testimony about his condition, Applicant relies on the testimony of clinical psychologist, Robert Allan, Ph.D., to attach the presumption.


Dr. Allan specializes in cardiac patients and, for the past ten years, his practice has centered on psychological factors in cardiac death.  After reviewing Mrs. Siebert's depositions, the medical records and discussing the case with witnesses, Dr. Allan was asked if he could formulate an opinion to a reasonable degree of medical probability as to whether Employee's work for Employer was likely to have been a substantial factor directly or indirectly in bringing about his death.  His answer was "I don't think it was."  Dr. Allan also explained his philosophy and belief that an employee is responsible for his own health:


A:  So, again, as a psychologist and speaking about the issues of personal responsibility here, I think that it's up to each individual to know when they are tired or when they are not tired and how much their body can tolerate.


Q:  Let me ask a follow up question.  Are you expressing an opinion here that Mr.  Siebert was tired to the point that his tiredness was a significant factor in bringing about his death?


A:  That's a very tough question to answer, you know.  Is someone likely to have a sudden cardiac death in a mode of being tired or in a mode of not being tired?


I think back to a patient that I had who was a very over‑worked insurance executive and who had a heart attack, was very driven.  I mean, this guy could not get off the treadmill, no matter what.  And he died suddenly on a sailboat after a lovely day of sailing.  There really is not the database to answer that kind of question, other than by this case note.


Again, as a psychologist, I think if an individual is tired and not feeling up to dealing with a job, feeling that they need a day off, I think it's important to take one.  I know that I do.

(Allan deco. pp. 35‑36).


At the hearing Dr. Allen testified that even if Employee was exhausted, the exhaustion would not play a significant role in his death.  He testified that based on his review of the medical records and his discussion with the witnesses, including Applicant, he concluded Employee's psychological condition was in no way related to his death.  He found little in the way of those factors that are believed to be related to sudden cardiac death.  On cross‑examination, Dr. Allen admitted he was not in a position to evaluate Employee's psychological state or the role of work factors in his death.


To overcome the presumption, Defendants rely on the testimony of Dr. Allan and heavily on the testimony of cardiologist Dr. Scheidt.  Dr. Scheidt reviewed the medical records and the depositions taken in this case.  Dr. Scheidt was asked whether he felt, after his review of the records, that if Employee not been working as he had on the job, would he not have suffered his cardiac arrest when he did.  Dr. Scheidt responded:


A:  Well, that's a very difficult question to answer.  I mean, in the first place, I hardly can give you a psychological profile of Mr. Siebert, you know, simply because it is from what few comments that other people gave.  And, of course, none of the medical people ever talked to Mr. Siebert.


In addition, I feel very uncomfortable because in asking the question, you seem to be assuming that medical science has made connections between psychological factors or job stress or that sort of thing and cardiac arrest.  This is an area of active ongoing research.


If you look at the chapter that Dr. Allan and I wrote, the chapter has really very little in the way of conclusions.  It reviews a great deal of research searching for the kinds of associations that you are asking about: could it be that long hours, could it be that job stress, could it be that certain working conditions -‑ could it be ‑‑ could it be.  Nothing in this area is proven.


And that, by the way, should be obvious to lay as well as medical people, because if we could prove any of these things, then there would be a great deal of effort directed at changing them.

(Scheidt deco. pp. 31‑32).  He concludes:


There simply is not enough evidence for us to link psychological factors or stress to coronary disease or sudden death.  And therefore, I can't link it in Mr. Siebert either.

(Id. at 33‑34).  Dr. Scheidt then stated he cannot determine what caused the onset of the sudden cardiac death. (Id. at 34).


Nevertheless, Dr. Scheidt noted it is unusual that Employee worked a large number of consecutive days and a long work day. (Id. at 35).  Dr. Scheidt also concluded there is no specific thing he can point to, including the job, that would have had anything to do with the onset of the sudden cardiac death. (Id. at 38).


Under cross‑examination Dr. Scheidt admitted an individual could get a sympathetic discharge from working long hours under a stress of the job. (Id. at 55).  A sympathetic discharge could cause a ventricular fibrillation and presumably also a death. (Id. at 56).  Dr. Scheidt testified "the chronic stress that there's just sort of a generalized free floating increase in sympathetic activity . . . that would . . . be operative the next day or after a good night's sleep, that's never really been documented." (Id. at 57).


At the hearing, Dr. Scheidt was much more firm in his opinion that Employee's sudden cardiac death was not caused by his long work hours, general work‑related stress, or his other work conditions.  Rather, Dr. Scheidt testified the incident was caused by non‑work factors including age, being a male, hypertension, a history of smoking, lack of exercise, and his assumption that Employee suffered from atherosclerosis.


Applicant also contends that Employee's remote work site hampered the medical treatment available to treat him at the time of the incident.  She contends that if Employee were in Anchorage at his residence, he would have received better medical care.  Accordingly, Applicant contends we should find the claim compensable.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.120(a) provides in pertinent part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


In Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwood II.), the Alaska Supreme Court held that the employee must establish a preliminary link between the injury and the employment for the presumption to attach.  This rule applies to the work relationship of the injury and the existence of disability.  Wien Air Alaska v. Kramer, 807 P.2d 471, 473‑74 (Alaska 1991).  "[I]n claims based on highly technical medical considerations, medical evidence is often necessary in order to make the connection."Smallwood II, 623 P. 2d at 316.  "Two factors determine whether expert medical evidence is necessary in a given case: the

probative value of the available lay evidence and the complexity of medical facts involved." Veco Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


Once the employee makes a prima facie case of work relatedness, the presumption of compensability attaches and shifts the burden of production to the employer.  Id. at 870.  To make a prima facie case he employee must present some evidence 1) that he has an injury and 2) that an employment event or exposure could have caused it.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work related.  Id.; Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Alaska Supreme Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.'" Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen’s Compensation Board, 411 P.2d 209, 210 (Alaska 1966)).  In Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991), the court explained two possible ways to overcome the presumption.  The employer must either produce substantial evidence which 1) provides an alternative explanation which, if accepted, would exclude work related factors as a substantial cause of the disability; or 2) directly eliminate any reasonable possibility that the employment was a factor in the disability.


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Wolfer, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself.  Id. at 869.  If the employer produces substantial evidence that the injury was not work‑related, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence. Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of [triers of f act] that the asserted facts are probably true."   Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  Finally, there can be no construction in the employee's favor. 1988 SLA ch. 79 § 1 (b).


In order to establish the presumption, Applicant relies on the undisputed evidence that Employee's incident occurred at the Employer‑provided housing on a remote job site and on the testimony of Mrs. Siebert that Employee said he was exhausted from the job. See Resler  v. Universal Services, Inc., 778 P.2d 1146 (Alaska 1989).  Employee worked continuously from the date of hire to the date of the incident; he took no vacations.  Applicant also relies upon the testimony of Dr. Allan and Dr. Scheidt.


We find Employee has raised the presumption.  We must now consider the evidence to determine if the presumption was overcome.  We find upon reviewing Dr. Scheidt's testimony, when taken as a whole, that his opinion is ambiguous.  Since ambiguities must be resolved in favor of Employee, See Rogers Elec.Co..v. Kouba, 603 P.2d 909 (Alaska 1979), we find Dr. Scheidt's testimony is not substantial evidence sufficient to overcome the presumption.


Similarly, upon reviewing Dr. Allan's testimony, when taken as a whole, we find his opinion is inconclusive with respect to the work‑relatedness of Employee's heart attack.  Therefore, this ambiguity also must be resolved in favor of Employee.  Accordingly, we find this testimony also fails to constitute substantial evidence to overcome the presumption.


Stated differently, we find Defendants failed to produce medical testimony which fulfills the requirements set forth in Grainger as to substantial evidence rebutting the presumption.  Given our conclusion Defendants have not overcome the presumption, we conclude Employee's death is compensable.


Even if we considered in isolation Dr. Allen's testimony and Dr. Scheidt's hearing testimony only, which we would find adequate to overcome the presumption, we would still conclude Employee's death is compensable. once the presumption is overcome, we would weigh the evidence. we would review all the testimony given by Dr. Allen and Dr. Scheidt. we would find it inconclusive, contradictory, and doubtful.  We would resolve this doubt in Employee's favor and conclude the death is compensable.


Because we have conclude the claim is compensable on this basis, we do not address the other argument raised by Applicant.


We turn now to the issue of the gross weekly earnings issue.  AS 23.30.220(a) reads, in pertinent part, as follows:


The spendable weekly wage of an injured employee at the time of an injury is the basis for computing compensation.  It is the employee's gross weekly earnings minus payroll tax deductions.  The gross weekly earnings shall be calculated as follows:


(1) The gross weekly earnings are computed by dividing by 100 the gross earnings of the employee in the two calendar years immediately preceding the injury.


(2) If the employee was absent from the labor market for 18 months or more of the two calendar years preceding the injury, the board shall determine the employee's gross weekly earnings for calculating compensation by considering the nature of the employee's work and work history, but compensation may not exceed the employee's gross weekly earnings at the time of injury; . . . .


Gross earnings are defined in AS 23.30.265(15) as: "periodic payments by an employer to an employee for employment before any authorized or lawfully required deduction or withholding of money by the employer, . . . ."  AS 23.30.265(13) defines all employer as "the state or its political subdivision or a person employing one or more persons in connection with a business or industry coming within the scope of this chapter . . . ."  Because Employee worked for himself in real estate he did not receive periodic payments from an employer.  Instead, he received commissions from people who brought property.  In real estate sales, the clients who contracted for his services were the sellers, not the buyers, of the property.  Even if his clients could be categorized in a broad sense as his "employer," they did not pay his commissions.  The commissions were paid by people who bought the property.  Accordingly, we conclude Employee's gross earnings cannot be determined under subsection 220(a)(1), but must be determined under 220(a)(2).


Employee's self‑employment earnings were low apparently due, in part, to the depressed local real estate market during the two years before Employee's date of injury.  It also is undisputed Employee received unusually high earnings during the period he worked on the oil spill clean‑up but expected the job to be shutting down" in the near future.  However, we find we lack sufficient evidence regarding the employee's historical earnings, his work history, or his future earnings expectations to make the findings necessary for a determination under AS 23.30.220(a)(2).


Even assuming Employee was not absent from the labor market for more than 18 months in the two calendar years preceding the injury, we would need to review the value of Applicant's contribution to the business and calculate other business costs including tax depreciation.  Pioneer Const. v. Conlon, 780 P.2d 995 (Alaska 1989).  We lack adequate evidence from which to make these findings.


Accordingly, if the parties cannot resolve their differences, under AS 23.30.135 we direct the parties to provide more information for us to determine Employee's gross weekly earnings.  We reserve jurisdiction to decide any related unresolved disputes.  In the meantime and in accordance with AS 23.30.175, Defendants must pay Applicant the minimum compensation rate.  Finally, with respect to Applicant's claim for reasonable attorney fees, we find the claim was controverted, and a fee is due under AS 23.30.145.  Mr. Kalamarides performed valuable services on Applicant’s behalf.  According to the affidavits of he and his legal assistant, Mr. Kalamarides billed a total of $8,035.64 for his time spent and costs incurred on this case through January 6, 1992.  We also observed Mr. Kalamarides participate in the hearing for a total of at least seven hours.  Mr. Kalamarides bills his legal services at $175.00 per hour and charges $80.00 per hour for time worked by his paralegal.


We have considered the nature, length, complexity and substantial benefits received in this case.  AS 23.30.145; 8 AAC 45.180(b).  We have previously found Mr. Kalamarides services qualify for an hourly rate of $175.00. Scott v. Aleutian Constructors, JV, AWCB Decision No. 91‑ 0172 (June 10, 1991).  We find a full award of the attorney fees requested plus an additional award of seven hours times $175.00 per hour is appropriate in this case.  In the event the minimum statutory attorney's fee under AS 23.30.145(a) exceeds the fee awarded, Defendants shall pay the minimum statutory attorney's fees.


ORDER

1.  Defendants shall pay the appropriate workers' compensation benefits on this compensable claim.


2.  The parties are directed to try to privately resolve their compensation rate dispute.  We reserve jurisdiction to determine this issue upon the presentation of additional evidence if the parties are unable to settle the dispute.


3.  Defendants shall pay Applicant's reasonable attorney fees and requested legal costs.


Dated at Anchorage, Alaska this 31st day of January, 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom


Rebecca Ostrom,



Designated Chairman



 /s/ Robert W. Nestel


Robert W. Nestel, Member



 /s/ Jeff Wertz


Jeff Wertz, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Kenneth Siebert (deceased), employee, Ellen Siebert, widow / applicant; v. Norcon, Inc., employer; and Eagle Pacific Ins., insurer / defendants; Case No. 8932396; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 31st day of January 1992.



Flavia Mappala, Clerk
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