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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

DIANA J. GILLISPIE,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB CASE Nos.
9029716



)

9003987

B & B FOODLAND,
)

9029533



)


Employer,
)
AWCB Decision No. 92-0026



)


and
)
Filed with AWCB Anchorage



)
February 4, 1992

ALASKA INSURANCE COMPANY,
)



)


Insurer,
)


  Defendants.
)



)

                                                                                        )


This claim for temporary total disability benefits, attorney fees and costs was heard at Anchorage, Alaska on January 8, 1992.  The employee was represented by attorney Charles W. Coe; attorney Robert L. Griffin represented the defendants.  The record closed at the end of the hearing.  The primary issue we are asked to resolve is the compensability of the claim.


The employee applied for employment with the employer on January 14, 1990.  In her January 14, 1990 written application, she reported no history of back problems.  On February 2, 1990 the employee twisted her back while moving a case of toilet paper and reported her injury on February 7, 1990.  The employee was off work from this back injury until the end of August.  After returning to work, on September 2, 1990 she reinjured her back and missed an additional week of work.  On October 28, 1990 the employee fell on the job and broke her wrist; she missed one week of work from this injury.  On November 15, 1990 she reinjured her back and has not returned to work since.  Her workers' compensation benefits were controverted on December 5, 1990.  On March 20, 1991 she underwent back surgery by William Reinbold, M.D., to correct a bulging disc.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.120(a) provides in pertinent part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


In Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwood II), the Alaska Supreme Court held that the employee must establish a preliminary link between the injury and the employment for the presumption to attach.  This rule applies to the work relationship of the injury and the existence of disability. Wien Air Alaska v. Kramer, 807 P.2d 471, 473‑74 (Alaska 1991).  "(I)n claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make the connection." Smallwood II, 623 P.2d at 316.  "Two factors determine whether expert medical evidence is necessary in a given case:  the probative value of the available lay evidence and the complexity of medical facts involved."  Veco Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


Once the employee makes a prima facie case of work relatedness, the presumption of compensability attaches and shifts the burden of production to the employer.  Id. at 870.  To make a prima facie case the employee must present some evidence 1) that he has an injury and 2) that an employment event or exposure could have caused it.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work related.  Id. Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Alaska Supreme Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.'"  Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210.  In Grainger  v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991), the court explained two possible ways to overcome the presumption.  The employer must either produce substantial evidence which 1) provides an alternative explanation which, if accepted, would exclude work‑related factors as a substantial cause of the disability; or 2) directly eliminate any reasonable possibility that the employment was a factor in the disability.


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Wolfer, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id. at 869.  If the employer produces substantial evidence that the injury was not work‑related, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  Finally, there can be no construction in the employee's favor.  1988 SLA ch. 79 § 1(b).


To attach the presumption of compensability, the employee relies on the undisputed evidence she was injured at work.  The employee also relies on Dr. Reinbold's medical opinion that the protruding disc had occurred within the two or three years before the March 1990 surgery.  Additionally, the employee relies on the testimony of Emergency Room physician William Cooper, M.D., who has treated the employee for headaches, drug abuse and low back pain.  He testified that he believes the employee did not have a herniated disc when he treated her for low back pain on May 14, 1989.  He also testified he relied on the hospital records and the employee's statements in reaching his conclusion.  In any event, although neither Dr. Reinbold nor Dr. Cooper was certain that the disc protrusion had occurred due to a work‑related injury, ambiguities as to the substance of medical testimony must be resolved in favor of the employee.  Rogers Electric Co. v. Kouba, 603 P.2d 909, 912 (Alaska 1979).


To overcome the presumption, the defendants rely on the testimony of Donald Peterson, M.D., and Christine Peterson, M.D., who both testified that none of the work‑related incidents were substantial factors in the employee's condition, when they saw her on January 26, 1991.  Additionally, the defendants rely on the testimony of Lavern Davidhizer, D.O., who had treated the employee since 1982, and who began treating her for low back problems, at least as early as January 30, 1984.  Dr. Davidhizer testified he thought the work‑related injuries caused mere temporary aggravations of the employee's pre‑existing condition.  Dr. Davidhizer had opposed surgical treatment of the back condition.  We find the testimony of Drs. Peterson, Peterson and Davidhizer constituted substantial evidence to overcome the presumption.  Accordingly, the employee must prove her claim by a preponderance of the evidence.


Upon reviewing all the evidence presented, including the testimony of the doctors listed above, we find the employee has not proven her claim by a preponderance of the evidence.  Although Drs.  Reinbold and Cooper were equivocal in their testimony, the other doctors who testified were certain the Employee's condition was not substantially aggravated by her work for the employer.  We also note that the employee was not a reliable witness.  On her employment application health questionnaire, when asked whether she had ever been treated for back problems, she checked the box labeled "no".  According to the medical records, however, she had been treated for back problems and pain shooting into her legs at least twenty times within the previous six years
.  Additionally, in her application, she also indicated she never had problems with migraines or headaches, but the medical records indicate she was treated for headache complaints over fifty times within the previous two years.  In her application, she also denied treatment for mental illness or disease, but in her deposition and at the hearing, she admitted to having been hospitalized at API.  In sum, to the extent Drs. Reinbold or Cooper or other medical providers relied on the employee's statements in reaching conclusions which are favorable to the employee's position, we discount their opinions.


Based on our conclusion the employee's claim is not compensable, we find the employee's claim for temporary total disability benefits must be denied.  AS 23.30.185.  We also find her claim for attorney fees and costs must be denied.  AS 23.30.145.


ORDER

The employee's claim for temporary total disability benefits, attorney fees and costs is denied and dismissed.


Dated at Fairbanks, Alaska this 4th day of February, 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown



Fred Brown



Designated Chairman



 /s/ Michael McKenna



Michael McKenna, Member



 /s/ S.T. Hagedorn


S.T. Hagedorn, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Diana Gillispie, employee / applicant; v. B & B Foodland, employer; and Alaska Insurance Company, insurer / defendants; Case No. 9029716, 9003987, & 9029533; dated and filed in the office of Alaska Workers' Compensation Board in Fairbanks, Alaska, this 4th day of February, 1992.



Marci Lynch, Clerk
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Because of the conclusion reached above, we have not considered the defendants' alternative argument that the employee's claim should be denied based on AS 23.30.022, which reads as follows:





	False statements by employee.  An employee who knowingly makes a false statement as to the employee's physical condition on an employment application or preemployment questionnaire may not receive benefits under this chapter if





	(1)  the employer relied upon the false representation and this reliance was a substantial factor in the hiring; and





	(2)  there was a causal connection between the false representation and the injury to the  employee.







