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ROGER B. HARRIS,
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)
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)


  Applicant,
)
DECISION AND ORDER
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v.
)
AWCB Case Nos.
8102561



)

8627457

KENAI PENINSULA BOROUGH,
)



)
AWCB Decision No. 92-0027


Employer,
)



)
Filed with AWCB Anchorage


and
)
February 4, 1992



)

CIGNA / INA / ALPAC,
)



)


and
)



)

WAUSAU INSURANCE COMPANIES,
)



)


Insurers,
)


  Defendants.
)



)

                                                                                        )


We heard this claim on October 3, 1991 in Anchorage, Alaska.  The employee was present and was represented by attorney B. Gil Johnson.  Alaska Pacific Assurance Company (ALPAC) was represented by attorney Timothy McKeever.  Wausau Insurance Company (Wausau) was represented by attorney Patricia Zobel.


After the hearing, we issued an interlocutory decision asking the parties to file written arguments on whether or not the first deposition of Robert Henkin, M.D., should be admitted into evidence.  In addition, we asked the parties to assume the deposition was admitted evidence, and asked them to address the meritsof this matter on that basis.  We then closed the record on December 10, 1991 when we next met after the briefs were due.


ISSUES

1.  Whether ALPAC or Wausau is liable for the employee's claim under the last injurious exposure rule.


2.  Whether the employee is disabled as a result of his loss of sense of smell.


3.  Whether the employee is eligible for temporary total disability (TTD) benefits, permanent partial disability (PPD) benefits, and medical costs.


4.  Whether the employee is eligible for actual attorney's fees and costs.


CASE SUMMARY

In 1969, the employee began working as a volunteer fireman for the Nikiski Fire Department (department).  In 1973 he became a full‑time fire fighter and worked at the department until December 1986.  This dispute concerns two incidents which occurred during his employment there.  The first incident occurred in 1973 when the employer was insured by Wausau, and the second incident was in 1986 when the insurer was ALPAC.


On June 22, 1973, the employee fought a chemical fire at the Collier Chemical Plant.
  He estimated that the flames were shooting up to approximately 150 feet above the top of the plant when he arrived there.


The employee, who had recently been promoted to lieutenant, was in charge of the fire fighting crew because the captain of the department was on annual leave.  While investigating the fire, he and the crew discovered that the substances which were burning were anhydrous ammonia (concentrated ammonia), hydrogen and lube oil.  The employee ordered everyone who was fighting the fire inside the building to wear air packs, which included masks.  Early on in the fire fight, he entered the building and then went outside where he took his mask off to shout some orders.  When he started to reenter the building, he put his mask back on.  But as he did so, he discovered he had ammonia in his mask, and he couldn't breathe.  He figured he was about fifteen feet inside the building when this occurred, and he choked, jerked his mask from his face and trotted out.  The employee estimated he took one and a half breaths while getting out of the building.  He then grabbed another mask and continued fighting the fire for another hour and forty‑five minutes.


During the next couple of days after the fire, the employee realized that he had lost some of his sense of smell.  He surmised that this sense had diminished by 60‑to‑70 percent.  However, he did not seek medical treatment because he thought it would "correct itself."  (Employee November 2, 1987 dep. at 50) (Employee Dep. I).  When this did not occur, he figured it was one of those things he would have to live with.


Regarding the extent of his loss of sense of smell, he was asked:


Q  You say that you lost, you thought, 70 percent of your sense of smell.   How did it manifest itself:  Did you smell strong odors?


A  Only strong odors and when I was real close to them.  To give you for instance, I live right next to, or drive by Tesoro and for years until they put their sulfur plant in there, it smelled just like rotten eggs when you drive by, and everybody in the car could smell it and I could never smell any of it.  I could take real strong soaps and things like that in the morning and put them up to my face.  If I [was] washing my face, I could smell them.  And gasoline and things like this I could smell, but they had to be pretty strong before I could smell them.


Q  How about the smell of tired fish?  Could you smell that?


A  Yeah, until this last year. oh, yes, tired fish.  That's a good way of putting it.


Q  And how about your wife's perfume.  Would you be able to smell that?


A  If I get real close.  She doesn't even wear it anymore, I guess.

(Id. at 52‑53).


The employee's wife, Joreen Harris, testified that after the 1973 fire, "there was just certain things that seemed like he couldn't smell and other things that were . . . just kind of less intense." (J. Harris dep. at 11).  She stated he wouldn't flinch from smelling a bottle of cleaning ammonia.  In addition, she noticed he could not detect the rotten egg smell (mentioned above) while everyone else in the car was gagging.  "[Y]et, he would open up my refrigerator and if I would let something stay in the refrigerator and rot too long he'd say, clean this refrigerator.  I mean, it -- there was a difference in those kinds of things."  (Id. at 12)  She added that his food and taste was pretty much the same until eighteen months to two years before her November 2, 1987 deposition.   The employee continued to work as a fire fighter, receiving promotions until he was appointed as senior captain in 1983 and battalion chief in 1985.  In 1978, he also became qualified as a paramedic, a job he performed in addition to his employment as a fire fighter.


The employee also began working as a commercial fisherman in 1979 when he bought a limited entry permit and fishing boat.  He continues to fish commercially.


The employee asserted he could still smell strong odors until October 1986 when the second incident occurred.  On October 1, 1986 the employee was called to a fire in a storage building at the Union Chemical Plant.  He first went to the back of the building and radioed that the roof should be vented.  He described the atmosphere as smoky from ground smoke.  He then put on his air pack and climbed onto the roof to survey the situation.  He took off his mask to yell down to personnel on the ground to get some equipment.  He estimated he had his mask off for twenty to thirty seconds while he yelled. (Id. at 62‑63).  He was then having "a hard time breathing."  So, he put on his mask back on and helped vent the roof before returning to the ground to help overhaul the fire.  (Id. at 62).  Soon thereafter, the fire chief sent him back to the station to stand by as a paramedic.  The employee stated he was unsure what kind of substances burned in the fire because he was not in on the post‑fire investigation.  (Id. at 63).  However, he noted there were several different substances in the building, including asbestos.


Approximately two weeks later, the employee had an experience which led him to believe he may have lost his sense of smell.  He said he was sitting at a table in the fire station, filling out some time logs when another fireman came running into the room. "[H]e had been cooking a pizza in the oven right in front of me and the room was filled up with smoke within about five foot of the room, and they'd smelled smoke all the way out in the truck room, and I didn't smell anything."  (Id. at 58).  The employee figured it was time to get a checkup, and he made an appointment with David Williams, M.D., an ear, nose and throat specialist.


Dr. Williams found that the employee lacked a sense of smell.  He advised that the employee should not be employed in a situation where he has to smell smoke.  (Williams letters dated November 28, 1986 and December 4, 1986).


ALPAC sent the employee to be examined in Washington, D.C. by Robert Henkin, M.D., a professor of neurology at Georgetown University.  Dr. Henkin described himself as a "physician/scientist" who evaluates and treats patients with taste and smell problems.  He was deposed twice for this matter, first on September 27, 1988 and secondly on August 28, 1990.


Dr. Henkin asserted that the employee's initial incident in 1973 impaired his sense of smell significantly.  (Henkin dep. II at 11‑18).  The doctor further asserted that the employee's impairment worsened progressively, and within a year or two of his 1973 incident, he was no longer able to function as a fire fighter. (Id. at 19).  Dr. Henkin admitted that this opinion is based on the employees statements to him, his review of the record, and his experience in treating fire fighters, and not on any objective testing.  (Id. at 60).


Dr. Henkin asserted that a fire fighter is impaired from performing his duties when he "cannot appreciate smoke . . . . "   (Id. at 58).  Regarding the extent of the loss of sense of smell and the distance at which he should be able to detect the smoke, he stated:  "But it seems to me as a normal individual that if a guy is going to be going around and putting out fires and he can't really identify the smell of smoke, then it's like being a musician who is deaf.  You're in real trouble."  (Id. at 75‑76).  He went on to state that in addition to fire fighting, the employee is disabled from any jobs which would put him at risk because he can't smell vapors, including jobs such as a perfumer, florist and working in the culinary business.  (Id. at 67).  But he added that "in most things in his lifetime he could work fine.  He's healthy."  (Id.).


The employee indicated that it is the nature of fire fighting that a fireman will get into some smoke.  He asserted there have been "literally hundreds of fires" in which he has been into smoke. Id. at 54).  The employee testified that in terms of his job as a fire fighter, he did not feel his sense of smell played too much of a role until he lost the sense.  (Id. at 55).  The employee testified at hearing that he felt able to work as a fireman and paramedic until 1986.


E. Donnall Thomas, M.D., a Soldotna internist until 1986, was hired by the department to perform physical examinations on the employee and other firemen in 1981, 1982, 1984 and 1985.  He described the exams as very comprehensive, and each included an exercise tolerance test.  Regarding problems with sense of smell, the doctor stated he could not testify that he directly questioned the employee about it because the health questionnaire given to the firemen has no question relating to sense of smell.  However, he noted that one general question asked the firemen whether there is any problem they wish to discuss with the doctor.  (Thomas dep. at 33).  Dr. Thomas testified that he found the employee capable physically of performing his duties as a fire fighter and paramedic in each of the years noted above.


As noted earlier, the employee continues to work as a commercial fisherman.  Before working for the fire department, he drove truck, operated a crane, worked as a welder's helper and welder on the pipeline.  (Employee dep. II at 26‑27).


Two certified public accountants testified regarding the employee's earnings as a commercial fisherman.  The employee's accountant, William S. Coghill, testified he did the Harris's tax work and assisted them with their capital construction fund (CCF), method to save money on a tax‑deferred basis for construction of new vessel.  The employee began putting money into this fund in 1987.  That year, he contributed $29,532.  In 1988 he put in $68,730, and in 1989 he contributed $43,487.  They closed this account in 1990 when they used all the money towards the purchase of a new boat.


Steve Sheaffer, another CPA, testified at the request of ALPAC.  Sheaffer pointed out that the CCF is voluntary; that is, the fisherman decides what if any amount he wishes to put into the fund.  He can withdraw the money anytime but must then pay taxes on it.  However, there is a penalty for early withdrawal unless need is shown.


Sheaffer prepared Hearing Exhibit number 11 which illustrates the employee's income from 1982 to 1989, the tax years available at the time of the hearing.  Sheaffer noted that for income tax purposes, 100 percent of the income from commercial fishing was allocated to the employee in the years 1984 through 1989.


In the two years before his 1986 injury, the employee reported earnings from his fire fighting job and also earnings from fishing, as indicated on Schedule C tax forms.  In 1984 the employee earned $55,412.00 in wages from the employer.  The schedule C tax form for that year indicates he had a net loss of $9,160.00 from fishing, with $8,686 allocated to depreciation.  In 1985, the employee earned $64,079.00 in wages, sustained a net loss of $1,526.00 from fishing, and reported $19,509.00 in depreciation.


In 1986, the employee reported wages of $58,915.00; a net loss of $1,859.00 from fishing, and $13,115.00 in depreciation from fishing.  In addition, he and his wife also reported a loss from  their "Midas Touch" business, an Amway endeavor.  They allocated half of this income to the employee and half to his wife.  For the employee's half, the Amway business reflects a loss of $293.00 and depreciation of $19.00.


In 1987, the employee reported wages of $49,418.00; no income or loss from fishing; $13,430.00 in depreciation, a contribution of $29,532. 00 to the capital contribution fund (CCF); $34.00 in Amway income and $20.00 in Amway depreciation.
  In addition, the employee received $26,000.00 from a judgment related to the Glacier Bay oil spill.


In 1988, the employee had no income from wages, earned net income of $689.00 from fishing, reported depreciation of $4,214.00, and made a CCF contribution of $68,730.00.
  The employee's 1989 tax record indicate no wages, a loss of $11,284.00 from fishing, $3,428.00 in depreciation, and $43,487.00 as a contribution to the CCF.  In addition, the employee received $55,612.00 from Exxon.  According to Coghill, this amount reflected lost income from fishing as a result of the Exxon Valdez oil spill.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.  Last Injurious Exposure

It is undisputed that the employee has suffered a loss of sense of smell from his employment as a fireman.  However, there is disagreement over which insurer is or may be liable under the last injurious exposure rule.


The Alaska Supreme court has held that "injury" under the Alaska Workers' Compensation Act (Act) includes aggravations or accelerations of pre‑existing conditions.  Burgess Construction v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwood II); Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966).  When multiple injuries are involved, liability for disability must be decided under the last injurious exposure rule. Ketchikan Gateway  Borough v. Saling, 604 P.2d 590 (Alaska 1979).  This rule "imposes full liability on the employer or insurer at the time of the most recent injury that bears a causal relation to the disability."  Id. at 595.  In United Asphalt Paving v. Smith, 660 P.2d 445, 447 (Alaska 1983), the court stated:


Under this rule there are two distinct determinations which must be made; (1)  whether employment with the subsequent employer "aggravated, accelerated or combined with" a pre‑existing condition; and, if so, (2) whether the aggravation, acceleration or combination was a "legal cause" of the disability, i.e., "a substantial factor in bringing about the harm."


Whether subsequent employment "aggravated, accelerated, or combined with" a pre‑existing condition is a question of fact "usually determined by medical testimony."  Smallwood II, 623 P.2d at 316 (quoting Thornton, 411 P.2d at 210).  Whether an aggravation was a substantial factor must be determined by the following test:  "[I]t must be shown both that the [disability] would not have happened 'but for' the employment and that the [employment] was so important in bringing about the disability that reasonable men would regard it as a cause and attach responsibility to it." State v.Abbott, 498 P.2d 712, 717 (Alaska 1972).


In our application of the last injurious exposure rule to this dispute, we must also apply the statutory presumption in AS 23.30.120(a).  It provides in pertinent part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


The supreme court has held that the employee must establish a preliminary link between the injury and continuing symptoms.  Smallwood II, 623 P.2d 312, 316 (Alaska 1981).  This rule applies to the original injury, the work relationship of the injury, and continuing symptoms.  Wien Air Alaska v. Kramer, 807 P.2d 471, 473‑74 (Alaska 1991).  See also Rogers Electric Co. v. Kouba, 603 P.2d 909, 911 (Alaska 1979).  In Kramer, the supreme court also indicated the statutory presumption applies to a claim for continuing disability.


To make a prima facie case the employee must present some evidence 1) that he has an injury, and 2) that an employment event or exposure could have caused it.  "Two factors determine whether expert medical evidence is necessary in a given case the probative value of the available lay evidence and the complexity of the medical facts involved."  Veco Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


If the employee makes a prima facie case of work relatedness, the presumption of compensability attaches and shifts the burden of production to the employer.  Wolfer, 693 P.2d at 870.  The employer must then present substantial evidence to overcome the presumption.  Substantial evidence is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."

Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966).


In Fireman's Fund American Insurance Co. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the court explained two ways to overcome the presumption:  1) producing affirmative evidence the injury was not work‑related; or 2) eliminating all reasonable possibilities the injury was work‑related.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869.


If the employer produces substantial evidence, the presumption drops out, and the employee must then prove all the elements of his claim by a preponderance of the evidence.  Id.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


In the context of a claim in which the last injurious exposure rule is applicable, we must first apply the presumption analysis against the last or most recent employer or insurer.  See Providence Washington Insurance Co. v. Bonner, 680 P.2d 96 (Alaska 1984).  Accordingly, we will first apply the above analysis against ALPAC.


We find the presumption attaches to the employee's claim against ALPAC.  We base this finding on the employee's testimony that he had a limited sense of smell after the 1973 fire, that this limited ability continued up to the 1986 fire in which ALPAC was the insurer, and that he completely lost his sense of smell after fighting this fire.


We further find ALPAC has overcome the presumption with substantial evidence.  This evidence is Dr. Henkin's deposition in which he asserted that the employee had been disabled from working as a fireman for several years before the 1986 fire.
  Therefore, the presumption drops out, and the employee must prove all the elements of his claim against ALPAC.


We conclude that the employee has proved all the elements of his claim against ALPAC by a preponderance of the evidence.  Our conclusion is based on the employee's testimony that he felt able to continue working as both a fireman and paramedic until 1986, and that he did not notice until soon after the October 1986 fire that he had completely lost his sense of smell.  We also base this conclusion on the testimony of  Mrs. Harris stating the employee could smell and taste some things until after the 1986 fire, on the testimony of Dr. Thomas in which the doctor asserted the employee was fit to be a fire fighter when he last examined the employee for that purpose in 1985, and also on the employee's many promotions within the department during the years 1973 to 1986.


We find, as contended by Wausau, that Dr. Henkin's assertion on the employee's ability to work is speculative.  There is no indication in the record the employee was unable to perform his duties in a reasonable manner up to the time Dr. Williams pronounced him unfit for fire fighting.  We conclude, based on a preponderance of the evidence, that the October 1986 fire was a substantial factor in bringing about the employee's total loss of sense of smell and which in turn prompted Dr. Williams and Dr. Henkin to find him disabled from fire fighting.
  Therefore, we find ALPAC is liable for the employee's claim.


II. Whether the employee is disabled

We must next determine whether the employee has sustained a total or partial disability under the Act.  AS 23.30.265(10) defines disability as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment."  In Vetter v. Alaska Workmen's Compensation Board, 524 P.2d 264, 266 (Alaska 1974), the Alaska Supreme Court stated:


The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment.  An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work‑connected injury or illness.


Temporary total disability benefits are payable if an employee has a disability which is total in character but temporary in quality.  AS 23.30.185.  Under the presumption analysis stated above, assuming the employee established a preliminary link that he sustained a loss of earning capacity, we find that ALPAC has overcome the presumption with substantial evidence.  This evidence consists of Dr. Henkin's testimony that the employee is unable to perform certain jobs but is generally healthy, and the fact the employee is able to continue working as a commercial fisherman.


In addition, we find that the employees post‑injury earnings indicate he has not sustained a loss in earning capacity.  We find the amounts shown in hearing exhibit 11 (and noted in our case summary) accurately reflect the employee's earnings, under the Act, for the years 1982 to 1989.  As the exhibit shows, we find the employee"s gross weekly earnings under AS 23.30.220 are $1,370.00.  This figure reflects the sum of earnings of $54,938.00 in 1984 and $82,062.00 in 1985 divided by 100.  These amounts include the sum of the employee's wages as a fireman, the income or loss from his commercial fishing business, the income or loss from his Amway endeavor, and the depreciation indicated on his Schedule C tax form.


Using this same method, we find the employee's gross earnings were $92,434.00 in 1987, $73,633.00 in 1988, and $91,243.00 in 1989.  The 1989 earnings include the amount the employee received from Exxon Company USA for his loss of earnings from fishing.  Further, these amounts include the payments the employee made to the CCF in the years 1987 to 1989.  We find the CCF contributions should be considered as earnings. otherwise, the employee could put significant amounts into this fund, possibly making him eligible for workers' compensation benefits even though he is able to work full time as a commercial fisherman.


Based on these amounts, we find the employee's gross weekly earnings under AS 23.30.220(a)(1) were $1,849.00 in 1987; $1,473.00 in 1988; and $1,825.00 in 1989.  We next find that the average of these years ($1,715.00) exceeds the employee's gross weekly earnings under AS 23.30.220 (a)(1) ($1,370.00) by 25 percent.  Based on the amount by which post‑injury earnings exceeded pre‑injury earnings (25 percent), and based on the absence of any significant gap in time between the periods compared (1984‑85 and 1986‑89), we conclude the employee suffered no loss of wage‑earning capacity even in light of Hewing v. Peter Kiewit & Sons, Inc., 586 P.2d 182 (Alaska 1978) and subsequent cases.  See, e.g., Fairbanks North Star Borough School District V. Crider, 736 P.20 770, 772 (Alaska 1982).  Accordingly, the presumption drops out, and the employee must prove his claim by a preponderance of the evidence.


The employee did not present any evidence indicating the earnings in the years 1987‑1989 were such that we should deem them exceptional, unreliable or uncertain for estimating future earning capacity.  See 2 A. Larson, The Law of Workmen's Compensation, section 57.35 at 10‑164.32 (1989).  We find no evidence in the record to support such a finding. on the contrary, we find that the employee sustained no decrease in earning capacity as a result of his loss of sense of smell.  He is now able to devote full time to his commercial fishing business.  He has been able, through 1989, to earn more after his 1986 injury than the years before.
  Therefore, we deny and dismiss his claim for temporary total disability benefits under AS 23.30.185.


Regarding permanent partial disability under AS 23.30.190, we find the employee has experienced a permanent loss of his sense of smell as a substantial result of the October 1986 fire.  The employee has requested permanent partial benefits under both AS 23.30.190(a)(19) and AS 23.30.190(a)(20).  We will analyze his eligibility under the latter subsection first.


AS 23.30.190(a)(20) is applicable to "unscheduled" permanent partial disabilities.  Unlike "scheduled" permanent partial disability compensation under AS 23.30.190(a)(l)‑(a)(16), payment of unscheduled benefits is paid "only on a demonstrated difference between pre‑injury earnings and post‑injury wage‑earning capacity."  Osborne v. AIC/Martin J.V., Inc., AWCB No. 90‑0249 at 17‑18 (October 12, 1990), citing to AS 23.30.190 and Hewing v. Peter Kiewet & Sons, 586 P.2d 182 (Alaska 1978).  This difference may be determined by comparing pre and post‑injury earnings "in the same employment or otherwise, payable during the continuance of the disability, but subject to modification by the board on its own motion or upon application of a party in interest . . . ."  AS 23.30.190(a)(20).


AS 23.30.210 indicates that the employee's wage‑earning capacity is determined by actual post‑injury earnings if these earnings "fairly and reasonably represent" his wage earning capacity.  An employee's post‑injury earnings are presumed to fairly and reasonably represent his wage‑earning capacity, "but this presumption may be rebutted by evidence independently showing incapacity or explaining away the post‑injury earnings as an unreliable basis for estimating capacity."  Hewing, 586 P.2d at 186 (citing to 2 A. Larson, The Law of Workmen's Compensation section 57.21 at 10.39 to 10.40 (1976).  In addition, it is not necessary to precisely compute an employee's lost earning capacity but, rather, to fairly represent lost earning capacity. Bailey v. Litwin Corporation, 713 P.2d 249, 253 (Alaska 1986).  The employee has the burden of proof regarding loss of wage‑earning capacity for purposes of determining his permanent partial disability benefits for an unscheduled injury.  Brunke v. Rogers and Babler, 714 P.2d 795, 801 (Alaska 1986).


As indicated above, we find the employee did not present any evidence to suggest his post‑injury earnings were not a fair and reasonable representation of his future earning capacity.  We recognize that it is impossible to predict precisely an employee's earnings in the future.  In this vein, the supreme court has held that the "only possible solution is to make the best possible estimate of future impairment of earnings, on the strength not only of actual post‑injury earnings but of any other available clues."  Hewing v. Peter Kiewit & Sons, 586 P.2d 182, 186 (Alaska 1978).


In this case, we find the employee has not presented any other "clues" regarding the reliability of his post‑injury earnings for purposes of calculating his earning capacity.  Therefore, we conclude the employee has failed to rebut the presumption that his post‑injury earnings are a fair and reasonable indicator of his earning capacity.  Accordingly, based on our calculation of earnings in our analysis under temporary total disability benefits, we find by a preponderance of the evidence that the employee has failed to carry his burden that he has experienced a loss of earning capacity.  Therefore, his claim for permanent partial disability benefits under AS 23.30.190(a)(20) is denied and dismissed.


The employee has also filed a claim for permanent partial disability benefits under AS 23.30.190(a)(19)(B) which states:  "[I]n addition to other allowable compensation, the board shall award proper and equitable compensation up to $10,000 for partial or total loss of or loss of use of a part or function of the body not otherwise provided for under this section."  We find the employee has sustained a total loss of his sense of smell.


Moreover, we find the medical evidence indicates the total loss of this function required the employee to stop working as a fireman, a job he held for over 13 years, a significant portion of his work life.  Considering this total loss of function, and the resulting effect on his employment options, we award the employee $10,000.00.  ALPAC shall pay this amount.


III.  Medical Costs

AS 23.30.095(a) requires employers to pay for the treatment necessitated by the nature of the injury or the process of recovery, and we may review and authorize treatment beyond two years after the injury date.  Since we have found that ALPAC is liable for the employee's loss of sense of smell, we find they are liable for any medical costs related to that loss.  We retain jurisdiction to authorize payment of further related benefits and treatment in accordance with the statute.


IV.  Attorney's Fees and Costs

We find the employee retained an attorney who successfully prosecuted his claim for permanent partial disability benefits under AS 23.30.190(a)(19)(B), and for medical costs related to his loss of sense of smell.  We find ALPAC controverted and resisted payment of these benefits.  Therefore, we award benefits under AS 23.30.145(a).  Regulation 8 AAC 45.180(b) requires an attorney requesting a fee in excess of the statutory minimum to file an affidavit of fees at least three working days before the hearing on the claim.  If a filing is not made in accordance with the regulation, the request for actual fees is denied, and we must award only minimum statutory fees.  Id.  No filing was done in this case.   Accordingly, the employee's request for actual fees is denied and dismissed.  ALPAC shall pay minimum statutory fees of $1,150.00 on the award of permanent partial disability benefits.  We retain jurisdiction to award attorney's fees an unpaid medical costs which were controverted or resisted.


ORDER

1.  The employee's claim against Wausau is denied and dismissed.


2.  The employee's claim against ALPAC is deemed compensable.


3.  The employee's claim for temporary total disability benefits is denied and dismissed.


4.  ALPAC shall pay the employee $10,000.00 under AS 23.30.190(a)(19)(B).  We retain jurisdiction to award additional fees in accordance with this decision.


5.  ALPAC shall pay for the employee's medical costs related to his loss of sense of smell.


6.  ALPAC shall pay the employee attorney's fees in the amount of $1,150.  The employee's request for actual attorney's fees is denied and dismissed.


Dated at Anchorage, Alaska this 4th day of February, 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ M.R. Torgerson



M.R. Torgerson



Designated Chairman



 /s/ S.T. Hagedorn



S.T. Hagedorn, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Roger B. Harris, employee / applicant; v. Kenai Peninsula Borough, employer; and ALPAC and Wausau, insurer / defendants; Case No. 8627457 and 8102561; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 4th day of February, 1992.



Dwayne Townes, Clerk
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The Collier Chemical Plant is now called Union Chemical Plant.


Wausau was not represented at the first deposition because it had not yet been joined as a party in this claim.


Sheaffer testified that he reviewed income tax forms Schedule C and Schedule W to determine the percent of income from self-employment to be attributed to the employee and his wife.


These figures are derived from the 1040X tax form and are reflected on hearing exhibit II.  For 1987, 100 percent of the Amway income was attributed to the employee.  We could not find a W�2 form for 1987.  We assume the wages are for sick leave which the employee reported receiving.


There were no reported earnings from the Amway business for either 1988 or 1989.


As noted, Wausau argued at hearing that Dr. Henkin's first deposition should not be admitted into the record.  At hearing we agreed with Wausau but later found we made a mistake of fact because we based our decision in part on an erroneous assumption that Wausau had timely filed an objection under Commercial Union Companies v. Smallwood, 550 P.2d. 1261 (Alaska 1976).  In our post hearing review of the record, and as pointed out by ALPAC in a motion for modification, we found that ALPAC had timely filed and served these documents an Wausau and that Wausau filed no timely objection.  Wausau argues that "contrary to [our] directive" in our decision, ALPAC (in its modification request) made no new arguments regarding admission of these documents.  We disagree.  There is nothing in any document, including prehearing conference summaries, to indicate Wausau objected to these documents.  Wausau's objection is untimely.  8 AAC 45.120.


According to Dr. Williams and Dr. Henkin, the employee can be considered disabled from fire fighting when he has completely lost his sense of smell.  Yet, the physician who examined the employee for several years in the 1980's did not deem it important enough to ask about or test for such a loss.  Moreover, the questionnaire completed by the employee for these exams does not even inquire about the state of the employee's sense of smell.


As we concluded in Gurth v. Cummins Masonry, AWCB No. 82-0292 (December 19, 1982), the amount of depreciation shown on Schedule C is added back and included in the employee's wages for purposes of determining spendable weekly wage and earning capacity.  This method was affirmed by the supreme court in Pioneer Construction v. Conlon, 780 P.2d 995 (Alaska 1989).


Our finding on earning capacity might have been different if the employee had presented evidence indicating he was also disabled from working as a fisherman, or that the years 1987 through 1989 were especially unreliable years to use in determining a loss of earning capacity.  We note that the employee has experience as a crane operator, truck driver and welder.  No evidence was presented either on his ability work in these jobs, or his earning capacity in these jobs.  Accordingly, we did not make any related findings.







