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JEFFREY ANDERSON,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 
8914283



)

8929234

ALASKA PULP CORPORATION,
)

9011569



)


Employer,
)
AWCB Decision No. 92-0031



)


and
)
Filed with AWCB Juneau



)
February 12, 1992

ALASKA TIMBER INSURANCE EXCHANGE,
)



)


Insurer,
)



)


and
)



)

TRADING UNION, INC.,
)



)


Employer,
)



)


and
)



)

ALASKA NATIONAL INSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)

________________________________________)


We met in Juneau, Alaska on 16 January 1992 to determine which employer is responsible for Employee's workers' compensation benefits under the last injurious exposure rule; to resolve Employee's claims for travel costs, per diem, a hot tub, and attorney's fees; and to determine if Alaska Timber Insurance Exchange (ATIE) frivolously or unfairly controverted compensation in violation of AS 23.30.155(o).  Employee is represented by attorney Mark C. Choate.  Alaska Pulp Corporation (APC) and its insurer, ATIE, are represented by attorney Paul M. Hoffman.  Trading Union, Inc. (Trading Union) and its insurer, Alaska National Insurance Co. (ANICO), are represented by attorney T. G. Batchelor.  We completed our deliberations and closed the record at the conclusion of the hearing.


In Anderson v. APC and ATIE and Trading Union and ANICO, AWCB D&O No. 91‑0231 (30 August 1991) (Anderson I) we reviewed the evidence then available and determined the Reemployment Benefits Administrator had not abused his discretion in finding that Employee was entitled to an eligibility evaluation.  The facts as set out in Anderson I are incorporated by this reference.


Employee is a muscular, 29 year‑old married man who sustained several relatively minor injuries while in the U.S. Army.  Although Employee is a notably poor historian, that fact seems to have little if any bearing on the issues now before us.  We will enter no finding under AS 23.30.122 concerning his credibility.  Employee's work history includes truck driving, logging, and work in retail stores as a checker and stocker.  In May 1989 Employee fell while at work for APC and fractured his coccyx (tailbone).  EE's tailbone was re‑injured in another fall on 24 June 1589.  Employee seeks reimbursement for travel expenses and per diem for a trip to Seattle for medical care for his tailbone and low‑back.


The injuries, which are the subject of the last injurious exposure dispute now before us, involve Employee's left shoulder.  In November 1989 Employee injured his left shoulder
 while working as a logger for APC.  His shoulder was dislocated, but was popped back in place by a fellow employee.  Employee was first seen by D.A. Coon, M.D., in Petersburg and returned to light duty work with narcotic pain medication.  In January 1990 Employee was referred to Joseph A. Shields, M.D., a Ketchikan orthopedic surgeon. on 6 February 1990 Dr. Shields performed arthroscopic surgery to remove loose fragments from the shoulder.  Employee "was found to have an intraarticular fracture of the humeral head with a tear in the glenoid labium.  No repair was done at this time.  Patient was placed in a shoulder immobilizer."  Employee was returned home to Petersburg for physical therapy. (Nurse's Chart note, 6 February 1990.)  ATIE paid temporary total disability (TTD) compensation until 28 February 1990 when Employee returned to work for Trading Union.


On 21 May 1990 Employee lifted a case of mayonnaise (mayo incident) while working for Trading Union and re‑dislocated his shoulder.  Dr. Shields referred Employee to Frederic A. Matsen, M.D., at the University of Washington Shoulder Clinic for shoulder reconstruction.  Dr. Matsen performed left rotator cuff repair surgery on 23 October 1990.


ANICO, Trading Union's insurer, paid TTD compensation from 22 May 1990, "under reservation of rights."  On 1 June 1990 Barbara Long, ATIE's Claims Supervisor filed a Notice to Controvert Payment of benefits form (controversion) for any benefits related to the 21 May 1990 mayo incident.  On 19 July 1990 ANICO reported Employee's benefits were terminated because "Alaska Timber Exchange has agreed to pick up benefits as of 5/22/90." (ANICO Compensation Report, 19 July 1990.)  The next day, ATIE rescinded it's notice of controversion and reported "ATIE will reimburse [ANICO] TTD and med expenses upon receipt of documentation showing amt TTD and med paid." (ATIE Compensation Report, 20 July 1990.)  On 3 August 1990 ATIE reimbursed ANICO.


A prehearing conference was held on 3 October 1990.  It was attended by Mr. Choate for Employee, Mr. Batchelor for ANICO, and Ms. Long for ATIE.  The prehearing conference summary provides in pertinent part; "ANICO and ATIE have agreed, based on medicals, that the 5‑21‑90 injury during ANICO's policy period was a continuation of the 11‑7‑89 injury.  ANICO is out now‑ no dispute between carriers at this time."  It was also determined that Employee's claim files numbered 9011569 and 8929234 would be administratively combined. (Prehearing conference summary, 3 October 1990.)

(Anderson I at 4‑5.)


Employee was deposed on 11 June 1991.  He testified that after Dr. Shield's surgery, (February 1990) his left arm dislocated or came out of its socket on numerous occasions. (Employee dep. at 38‑39.)  This dislocation even occurred when he was walking and swinging his arm. (Id. at 40. ) Employee testified that Ken Slavin, his employer at Trading Union, made special concessions to accommodate Employee's inability to lift and move heavy freight. (Id. at 89‑90.)  On the day of the mayo incident, Employee lifted a case of 12 one‑and‑one‑half‑quart jars
, using his right arm to lift and his left arm to stabilize the case.  Employee's shoulder re‑dislocated, he felt extreme pain, dropped the case of mayonnaise and went to the hospital. (Id. at 33‑35.)  Employee testified that he believes the mayo incident was not a new injury, giving the following explanation:


Because there was nothing that could have hurt me.  I wasn't hit.  I didn't do nothing.  I just did a mediocre, everyday thing that should have mox‑nix, and it resulted in where my shoulder came out, and just because you do a normal‑day task, you're not going to get a serious injury like that from that.

(Id. at 94‑95.)  Thereafter, Employee told Mr. Slavin he did not feel Trading Union was responsible for his injury.  He also stated that this injury was the same kind of problem he had been having all along. (Id.)


Ken Slavin, the owner of Trading Union testified his grocery managers gave Employee light duty work; Employee was not required to unload vans of freight, he stocked the lighter aisles, and Employee was permitted to do more checking instead of stocking freight. (Slavin dep. at 16, 21, 27‑28.)


Dr. Coon was the first physician to see Employee for his shoulder injury.  He was deposed on 8 August 1991.  In regard to Employee's two shoulder injuries, Dr. Coon stated:


Well, I would venture to say that my opinion is that when he got hit in the face with a chunk of wood and fell off the stump and landed on his back and left shoulder on the 7th of November of ‑‑ '89, this was the cause of all of his problems with his left shoulder and neck and the whole area around that he was having problems with.  And all these other little incidental things are just secondary to that, because that was the original injury where he got his shoulder screwed up, and he had some sort of a fracture that I wasn't aware of initially.  And that's why he was sent down to Shields for evaluation by an expert, when they don't get better.  It wasn't an obvious thing, to begin with.  But when they don't get better, you send them to the experts.  And he saw Shields, and I think he went to the Mason Clinic and he also went to the University of Washington for further surgery.


But I, at the time, told him I didn't think that was a staid injury at the Trading Union, and I remember telling him that, because I thought that the original injury was the cause of his problems.  Whether that's true or not, I don't know, but that was my impression.

(Coon dep. at 16‑17.)


In regard to the nature of the damage caused by the 21 May 1990 mayo incident, Dr. Coon stated:


I would venture to say that Jeffrey Anderson figured he hurt his arm, while working at the Trading Union, lifting a box.  And how can I say anything more about it than that, except that it was just an aggravation or an exacerbation of the original injury that had been operated on previously and that has been dinged up several times subsequently.


I suppose he could have injured it lifting his garbage and taking it out the door.  It would have been the same difference, from my point of view....

(Id. at 19‑20.)


Dr. Shields was deposed on 8 October 1991.  He testified that after he performed arthroscopic surgery he believed further surgery on EE's shoulder would probably be necessary and that the mayo incident affected the timing of Dr. Matsen's surgery and "clarified the fact that I thought he needed further evaluation by someone more expert than myself."  He stated:


It turns out I was wrong in terms of what I thought was wrong with Mr. Anderson. I was wrong in terms of what I thought the significant problem that he had was.  Thought, his significant problem was the ‑‑ the instability in his shoulder from the fall and the dislocation and then these fractures.  And he did have these fractures and he did have some instability but his significant problem turned out to be a partial thickness rotator cuff tear that, although he did have some rotator cuff signs, as I look back through my notes, prior to [Dr. Matsen's] surgery, I didn't feel ‑‑ I didn't recognize that was what was bothering him.  Dr. Matsen picked that up, and his surgery was ‑‑ the crux of his surgery was really on his rotator cuff.

(Shields dep. at 32‑33.)


Dr. Shields also testified that the effect of the mayo incident was to reveal what was wrong with Employee's shoulder (id. at 34) and that Employee's shoulder would not have healed without further surgery even if the mayo incident had not occurred (id. at 43).  Dr. Shields believes the mayo incident caused a temporary worsening of Employee's shoulder for about four weeks, but did not cause any permanent worsening. (id. at 54‑55.)


Dr. Matsen, who performed the rotator cuff repair surgery in October 1990 testified that it takes a "substantial force" to cause a rotator cuff tear in someone in their mid‑twenties, and that he did not disagree with Employee that his shoulder problems were a continuation of his November 1989 injury. (Matsen dep. at 16‑17.)  Dr. Matsen does not believe that the pathology he saw in Employee's shoulder could have been caused by the mayo incident. (Id. at 21.)  Dr. Matsen believes the mayo incident and the "other episodes of residual difficulty are manifestations of the original injury." (Id. at 52.)


Employee was seen by Lisa Bickford for physical therapy beginning in April 1990 and continuing until October 1990 when the rotator cuff surgery was performed.  She treated both the shoulder and low‑back injuries.  Ms. Bickford stated Employee was performing his work at Trading Union with just his right arm. (Bickford dep. at 11, 26. )  Throughout the course of treatment, Employee continued to report that his shoulder felt loose and that it felt like it was going to "slide out" of the socket. (Id. at 54.)


Employee seeks benefits related to his shoulder and low back conditions, and asserts that APC and its insurer are responsible for those benefits.  Trading Union agrees with Employee that all benefits are the responsibility of APC, and seeks reimbursement of all benefits paid as well as its attorney's fees, costs and interest.  APC and its insurer assert that Employee was stable and stationary when he returned to work for Trading Union; and that because "disability" is an economic concept, Employee's disability ended when he returned to work, so no liability can be found under the last injurious exposure rule.


FINDINGS OF FACT AND CONCLUSIONS OF LAW


The Stipulation

8 AAC 45.050(f)(3) provides in pertinent part: "Stipulations of fact or to procedures are binding upon the parties to the stipulation and have the effect of an order unless the board, for good cause, relieves a party from the terms of the stipulation."


At the 3 October 1990 pre‑hearing conference, the insurers agreed that Employee's shoulder dislocation which occurred on 21 May 1990 was a continuation of the injury Employee suffered in November 1989 while working for APC.  Trading Union and its insurer argue that APC and ATIE should not be relieved of its agreement at the prehearing conference, and cite various equitable theories.  The purpose of the 16 January 1992 hearing was to determine which Employer is responsible for Employee's workers' compensation benefits.  We will determine liability under the law, i.e., by application of the last injurious exposure rule.


Last Injurious Exposure Rule

The last injurious exposure rule was first adopted in Alaska by our supreme court in Ketchikan Gateway Borough v. Saling, 604 P.2d 590, 595 (Alaska 1979).  This rule imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability. (Id.)


Under this rule there are two distinct determinations which must be made: (1) whether employment with the subsequent employer "aggravated, accelerated, or combined with" a pre‑existing condition; and, if so, (2) whether the aggravation, acceleration or combination was a "legal cause" of the disability, i.e., "a substantial factor in bringing about the harm." Unless both of the above questions are answered in the affirmative, the subsequent employer is not responsible for the employee's disability compensation.

United Asphalt Paving v. Smith, 660 P.2d 445, 447 (Alaska 1983) (citations omitted).


In Fairbanks N. Star Bor. v. Rogers & Babler, 747 P.2d (Alaska 1987) the court discussed factors to be considered when determining whether an aggravation, acceleration or combination is a "substantial factor" in the resulting disability.  The court adopted the "but for" test in the last injurious exposure rule context.  An aggravation, acceleration or combination, is a substantial factor in the disability if it is shown (1) that "but for" the subsequent employment the disability would not have occurred and (2) the subsequent employment was so important in bringing about the disability that a reasonable person would regard it as a cause and attach responsibility to it. Id. at 532, 533; State v. Abbott, 498 P.2d 712, 726 (Alaska 1972).


The presumption of compensability in AS 23.30.120(a)
 is to be applied in last injurious exposure cases, and may impose full liability on the last employer after a determination is made that a "preliminary link" connects the injury to the employee's most recent employer.  Providence Washington Company v. Bonner, 680 P.2d 96, 100 (Alaska 1984) (Rabinowitz, J. concurring).


Once the presumption attaches, the employer must come forward with substantial evidence that the disability is not work related.  Burgess Construction Co. v. Smallwood (Smallwood II), 623 P.2d 312, 316 (Alaska 1981).  Substantial evidence is such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion. Kessick v. Alyeska Pipeline Service Co., 617 P.2d 755, 757 (Alaska 1980).  An employer can overcome the presumption of compensability by presenting substantial evidence that either (1) provides an alternative explanation which, if accepted, would exclude work related factors as a substantial cause of the disability; or (2) directly eliminates any reasonable possibility that employment was a factor in causing the disability. Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991).  If the presumption of compensability has been successfully rebutted, the presumption drops out and the claimant must prove by a preponderance of the evidence that the employment aggravated, accelerated, or combined with a preexisting condition and that this aggravation, acceleration, or combination was a substantial factor contributing to the ultimate disability.  Fairbanks N. Star Bor. at 531, citation and footnote omitted.


First we must determine if a preliminary link connects Employee's injury to his most recent employer, Trading Union.  We find that the mayo incident which caused Employee's shoulder to re‑dislocate while working at Trading Union is sufficient to raise the presumption of compensability.


We find that substantial evidence has been submitted by ANICO to rebut the presumption of compensability.  We rely on Employee's testimony that his arm continued to dislocate with only minimal activity subsequent to his November 1989 logging injury.  Employee's testimony is corroborated by his physical therapist.  We also rely on the medical testimony of Dr. Coon, Dr. Shields and Dr. Matsen.  Dr. Coon testified that the November 1989 logging injury was the cause of all of Employee's problems and that Employee could have sustained the same injury taking out the garbage at home.  Dr. Shields testified that he was mistaken about what was wrong with Employee's shoulder, and that after he performed the arthroscopic surgery he did not believe it would suffice and that Employee would require additional surgery.  Dr. Shields testified that the mayo incident only revealed what was wrong with Employee's shoulder, and that the rotator cuff repair surgery would have been necessary even if the mayo incident had not occurred.  Dr. Matsen testified that a substantial force would be required to cause the rotator cuff tear he observed, especially in a young person, and that lifting a case of mayonnaise could not have caused that pathology.  Dr. Matsen stated that the mayo incident was a "manifestation" of Employee's November 1989 shoulder injury.  All of the lay and medical evidence indicates that Employee's disability and need for rotator cuff repair surgery was not a result of the mayo incident.  We find this evidence demonstrates that Employee's work at Trading Union was not a substantial cause of his disability, and eliminates the reasonable possibility that his employment was a factor In causing the disability.  Because sufficient evidence exists to rebut the presumption of compensability, the presumption drops out and it must be shown that the aggravation acceleration or combination was a substantial factor contributing to the ultimate disability.


Dr. Shields testified, and it is not disputed, that the mayo incident accelerated Employee's need for rotator cuff surgery.  We find, however, that neither the mayo incident nor Employee's employment at Trading Union was a substantial factor contributing to Employee's disability.  The medical evidence clearly demonstrates that Employee's shoulder had a torn rotator cuff and that his work at Trading Union did not cause that condition.  Even if Employee had not worked for Trading Union, the rotator cuff surgery would still have been necessary.  The torn rotator cuff injury caused Employee's disability.  Therefore, it has not been shown that "but for" Employee's work at Trading Union, his disability would not have occurred.  We find that reasonable persons would not regard Employee's work at Trading Union as being responsible for his disability, and would not attach responsibility to that employment.  Accordingly, we find Trading Union and ANICO are not responsible, under the last injurious exposure rule, for Employee's benefits under the Alaska Workers' Compensation Act.


ATIE justified its denial of responsibility on the ground that the last injurious exposure rule is based upon the economic concept of "disability" and not on medical concepts of trauma, injury, etc., so Employee's disability ended after he returned to work for Trading Union.  This analysis relies on the narrow definition of "disability," and oversimplifies the issue.  If this analysis is carried to its logical conclusion, the last injurious exposure rule would be inapplicable in any case in which an employee returned to work at any employment in which he or she earned comparable wages before sustaining a subsequent injury.  We do not believe that is the purpose of the rule.  As the Alaska Supreme Court has stated:


The [last injurious exposure] rule is not designed, however, to inequitably impose liability upon employers having no connection with the employee's disability.  To ensure that the rule is not so utilized, we have indicated that liability may be imposed on a subsequent employer only after the claimant has proved by a preponderance of the evidence that the employment aggravated, accelerated, or combined with a preexisting condition and the this aggravation, acceleration or combination was a substantial factor contributing to the ultimate disability.

(Fairbanks N. Star Bor. at 531.)


In connection with Employee's disability, we note that Employee returned to work at $8 per hour, in a year‑round job, as opposed to logging which is seasonal work, and generally pays more.  We also note that while working at Trading Union, Employee was unable to use his left arm to any great extent.  Due to Employee's strength, however, he was able to perform much of his work for Trading Union using his right arm only.  Finally, we note that the rotator cuff repair surgery would probably have been necessary in three to four months time, even if Employee had not returned to work for Trading Union. (See, Shields dep. at 44.)


We now must determine if APC and ATIE are responsible for Employee's benefits.  It is not disputed, and we find, that the November 1989 logging injury is sufficient to raise the presumption of compensability.  We rely on the lay and medical evidence discussed above.  We find no evidence, let alone substantial evidence, to rebut the presumption of compensability.  Absent such evidence, the presumption of compensability applies.  We find APC and ATIE are responsible for Employee's workers' compensation benefits, with the exception of the period of temporary total disability (TTD) compensation discussed below.  We will order ATIE to reimburse ANICO for all benefits ANICO has paid employee, with the exception of that four‑week period.


TTD Compensation

As 23.30.185 provides in pertinent part: "In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid during continuance of the disability."


Dr. Shields testified that the mayo incident caused a temporary worsening of Employee's shoulder condition.  Dr. Shields estimated the period to be about four weeks.  We find Trading Union and ANICO are responsible for TTD compensation for the four week period commencing on 21 May 1990.


Under AS 23.30.022
, an employee who knowingly makes false statements about his or her physical condition on an employment application is ineligible for workers' compensation benefits.  However, the employer must have relied on the false statements, and there must have been a causal connection between the statements and the injury.  We find the employment application was not artfully worded, and that Employee's statements on the application were not false.  We find Employee's benefits are not barred by AS 23.30.022.


Travel Costs and Per Diem

It is not disputed that APC and ATIE are responsible for Employee's medical care costs related to his back condition.  This responsibility arises under AS 23.30.095(a).


AS 23.30.265(20) provides in pertinent part: "'medical and related benefits' includes, but is not limited to... physical rehabilitation... and transportation charges to the nearest point where adequate medical facilities are available."


8 AAC 45.084(e) provides: "A reasonable amount for meals and lodging purchased when obtaining necessary medical treatment must be paid by the employer if substantiated by receipts submitted by the employee.  Reimbursable expenses may not exceed the per diem amount paid by the state to its supervisory employees while traveling."


Employee traveled to Seattle for medical care related to his tailbone and low‑back condition.  He remained there to receive physical therapy and seeks per diem for the period 29 August 1989 through 1 November 1989.  Employee testified at hearing that APC paid for his trip to Seattle, but then deducted the cost of the trip from his pay.  He also testified that he and his wife stayed with Employee's uncle while he was receiving physical therapy in Seattle.


On 2 December 1991, APC submitted a letter from Dale Colton, APC's general manager, which states in pertinent part: "Transportation costs to Seattle for Mr. Anderson were not deducted from his pay.  Mr. Anderson's transportation was paid by Alaska Pulp Corporation's Sitka office."


It is not disputed that APC paid for Employee's trip to Seattle, and we so find.  Employee had ample opportunity to submit documentary evidence in support of his claim that the cost of the trip was deducted from his pay, but failed to submit any such evidence or to even brief the issue.  We find the transportation costs were not deducted from Employee's pay.  We rely on Mr. Colton's letter.  Employee's claim for payment of transportation costs will be denied.


Employee seeks per diem for nine weeks and one day for his stay in Seattle to receive medical care and physical therapy.  Since APC paid for Employee's trip, we find APC is responsible for per diem, in accord with §45.084(e), during the time it was necessary for Employee to remain in Seattle for the medical care.  We find no evidence indicating that Employee could not have received the necessary physical therapy in Alaska, while still under the care of his Seattle treating physician, as he did prior to his rotator cuff repair surgery.  We have insufficient evidence to determine if Employee would have been required to travel (e.g. to Juneau or Sitka) in order to receive the necessary physical therapy in Alaska.  It is clear Employee is entitled to some per diem payment, but we are unable to determine the amount.  We direct the parties to confer and to come to some reasonable agreement, in accord with this decision, about the amount of per diem to which Employee is entitled.  We will retain jurisdiction to resolve any dispute.


The Hot Tub

In Municipality of Anchorage v.Carter, P.2d (Alaska 17 October 1991) our supreme court determined that AS 23.30.095(a) does not preclude the provision of purely palliative care.  The palliative care in question was a hot tub.


Employee testified that he did stretching exercises, as prescribed, in his hot spa (hot tub), and that the hot water relieves his shoulder and low‑back pain.  On 21 June 1991 Dr. Matsen wrote that he recommended Employee have access to a hot tub to augment his physical therapy. (Attachment to Dr. Shields dep.)  However, Dr. Matsen testified that there was no need for the hot tub to seat 5 adults‑‑ "my intent was that he would have access to some convenient way to apply warm water to his shoulder." (Matsen dep at 37. )  On 16 July 1991 Sandra Gilbert, LPT, a physical therapist in Sitka wrote that she recommended a hot tub for Employee's use at home.  On 5 September 1991 Dr. Shields prescribed a hot tub for Employee for use in conjunction with the physical therapy. (Shields dep. at 17‑20.)  However, Dr. Shields thought that $5,135 was more expensive than what was needed. (Id. at 21.)


At hearing, Employee presented the invoice for his hot tub and three filters in the amount of $5,655.


On 27 December 1991 APC submitted a letter from Dr. Shields dated 20 December 1991 which states that "a plastic spa that is long enough for the patient to lay down in and get his shoulder in could suffice for [Employee's] difficulties regarding his shoulder."  In its brief, APC asserts that an appropriate hot tub could have been purchased for $1,344.  No documentary evidence supports that assertion.


Absent any evidence to the contrary, we find the hot tub Employee purchased is large enough to accommodate more than one, and is larger and more expensive than is necessary.  Absent any evidence to the contrary, we find that a hot tub that Employee can lie down in is adequate.  We rely on Dr. Shield's 20 December 1991 letter.  Other than the statement in APC's hearing brief, we have no evidence about the cost of such a hot tub, installed, and including filters (if necessary), and other equipment.


Based upon the medical evidence cited above, and Carter, we find Employee is entitled to be reimbursed for a portion of the cost of his hot tub.  APC and ATIE should determine the purchase price of an adequate hot tub for Employee, including installation and equipment, and reimburse Employee in that amount.  APC and ATIE should also submit documentation to Employee demonstrating how the reimbursable amount was calculated.  We will retain jurisdiction to resolve any dispute about the amount reimbursed.


Attorney's Fees

ATIE controverted disability compensation in 1990 and 1991 which led to the last injurious exposure dispute.  ANICO commenced payment of compensation.  It is not disputed, and we find, that ATIE resisted the payment of benefits, and that Employee is entitled to the payment of Mr. Choate's attorney's fees under AS 23.30.145(b).


Mr. Choate seeks attorney's fees of $10,027.50 for 89.75 hours of work by Mr. Choate and his staff.  Mr. Choate bills at $150 per hour, "HHL" bills at $100 per hour, "SCH" bills at $115 per hour, "SMK" and “KMD” bill at $75 per hour, and “LMB” bills at $45 per hour.  APC objected to the attorney's fee bill because most of the charges are for clerical or secretarial services.  Mr. Choate responded that he has no secretaries, and that all of his employees are paralegals.


We have consistently held, in accord with Alaska Bar Association opinions, that the cost of routine clerical support is office overhead, which should be included as a part of the attorney's fees.  In reviewing Mr. Choate's itemization of services provided, we note that the minimum time allocated to any entry is one‑quarter hour.  This includes numerous entries for receiving documents, and a few for returning telephone calls and leaving a message.  We have identified 63 occasions where documents were received and it appears no other action was required other than filing.
  These were billed at $45 per hour for one‑quarter hour, or $11.25.  We have identified 12 occasions where it appears only filing was necessary, which were billed at $75 per hour for one‑quarter hour or $18.75.  We have identified six occasions where telephone communications were billed at one‑quarter hour for receiving or leaving a message; one at $11.25, one at $18.75, and one at $37.50. We also note that Mr. Choate billed $900 (six hours) for a first draft of a hearing brief; however, no brief was submitted.


We find that the filing of documents should be included in office overhead, and are not legal services.  We find ATIE is not responsible for the cost of filing.  Accordingly we will reduce the amount of attorney's fees we will award by $971.25 (63 x $11.25 + 12 x $18.75 + 1 x $37.50).


We find that the charges for legal services for telephone messages are excessive.  Mr. Choate billed $123.75 for the telephone messages indicated above.  We find that .1 hour per call is adequate for the services provided.  We will reduce the attorney's fees authorized by an additional $74.25 ($123.75‑ $49.50).


Mr. Choate's last entry on his attorney's fee affidavit is the 6 January 1991 entry itemizing $900 for the hearing brief.  Mr. Choate did not supplement his affidavit by testifying at hearing, as is authorized in 8 AAC 45.180(b).  Nevertheless, he did file his affidavit prior to hearing as required.  In fairness, we will allocate the $900 to hearing preparation, and add an additional four hours ($600) for the time spent at hearing.  Accordingly we will award a total fee of $9,582 ($10,027.50  ‑ $971.25 ‑ $74.25 + $600).  ATIE is responsible for the payment of Mr. Choate's fees.


ANICO's Attorney's Fees and Costs

AS 23.30.155(d) provides in pertinent part:


When payment of temporary disability benefits is controverted solely on the grounds that another employer... may be responsible for all or a portion of the benefits, the most recent employer or insurer who is party to the claim and who may be liable shall make the payment during the pendency of the dispute.  When a final determination of liability is made, any reimbursement required, including interest at the statutory rate, and all costs and attorney's fees incurred by the prevailing employer, shall be made within 14 days of the determination.


As previously indicated, ANICO commenced payment of compensation after the mayo incident "under reservation of rights."  On 1 June 1990, ATIE controverted any benefits related to the mayo incident, then rescinded the controversion and agreed to resume payment of Employee's benefits. On 22 April 1991 ATIE again controverted disability compensation, and ANICO again resumed payment of Employee's benefits.  The reason given for ATIE's most recent controversion was:


Alaska Timber Insurance Exchange controverts until clarification is received from Dr. Fred Matsen regarding medical stability according to AS 23.30.265, on letter received April 10, 1991.


Claimant had permanent partial impairment rating by his treating physician Dr. Joseph Shields on January 21, 1991 and was at that time considered medically stable and stationary.  Alaska Timber Insurance Exchange is unaware of what activities or work Jeff has engaged in since the rating and finding by Dr. Shields.

(Controversion notice, 22 April 1991.)


We have already determined that ATIE is responsible for all of Employee's benefits with the exception of the four‑week period after the mayo incident.  If applicable, §155(d) would require ATIE to pay ANICO's attorney's fees, costs, and interest.  Under all the circumstances of this case, justice would dictate that ATIE be held responsible for those fees, costs and interest.  Nevertheless, we must apply the statute as written, and its plain language provides that the provision is applicable only when temporary benefits are controverted "solely on the grounds that another employer... may be responsible...."  (Emphasis added.)  ATIE rescinded its 1 June 1990 controversion, in which it did controvert under AS 23.30.155(d).  Because the 22 April 1991 controversion was based on other grounds, we find §155(d) inapplicable.  We find ANICO must bear its own cost of litigation, and is not entitled to interest on the benefits it has paid.


Frivolous or Unfair Controversion AS 23.30.155(o) provides:


The board shall promptly notify the division of insurance if the board determines that the employer's insurer has frivolously or unfairly controverted compensation due under this chapter.  After receiving notice from the board, the division of insurance shall determine if the insurer has committed an unfair claim settlement practice under AS 21.36.125.


AS 23.30.155(h) provides in pertinent part:


The board may upon its own initiative at any time in a case... where the right to compensation is controverted... take the further action which it considers will properly protect the rights of all parties.


Employee argues that the controversions filed by ATIE were "mean‑spirited" and done out of malice toward Employee and Mr. Choate.  Both Employee and ANICO urge us to refer this matter to the division of insurance for investigation.  Employee also asserts that he has been treated very badly by ATIE by its failure to pay per diem, by making him stay in a flop house and walk 25 minutes to his medical appointments after his surgery in Seattle, by delaying the provision of reemployment services, and in other ways.  Also, Mr. Choate asserted the 22 April 1991 controversion was issued shortly after a preheaRing conference in which he complained about ATIE's behavior.


The statute does not define what is meant by "frivolously or unfairly controverted."  We find a controversion is frivolous or unfair if the controversion is not supported by the law or by evidence in the controverting party's possession at the time the controversion was filed.  See, 8 AAC 45.182(b) and Cress v. State of Alaska, AWCb D&O No. 90‑0147 (29 June 1990).


The mayo incident occurred on 21 May 1990 and Trading Union completed the Report of Occupational Injury or Illness on 29 May 1990.  ATIE controverted all benefits related to that injury two days later, on 1 June 1990.  Bret Mason, D.O., saw Employee on the day the injury occurred.  His progress note states "My impression is that this is an exacerbation of his old injury...." (See, Anderson I, at 3.)  We have no evidence, however, that ATIE had received a copy of Dr. Mason's report by I June 1990, and the report does not indicate that ATIE was furnished a copy.  Although we do not agree with ATIE's analysis of the last injurious exposure rule, and have determined that it is not supported by the law, we cannot say that their position is frivolous.  Application of the presumption of compensability (See footnote 3) in conjunction with the last injurious exposure rule does allow for an inference to be drawn that the last employer will be held responsible.  Accordingly, we find no basis for referral of this matter to the Department of Commerce and Economic Development, Division of Insurance under our authority in AS 23.30.155(o).


ATIE also controverted TTD, temporary partial, and permanent total disability compensation on 22 April 1991.  on 21 January 1991, Dr. Shields had determined Employee was stable and stationary and rated Employee's shoulder under the AMA Guides. (See, 8 AAC 45.122.)  ATIE paid compensation for Employee's permanent partial impairment on 15 February 1991. (Compensation Report, 15 February 1991.)  Under AS 23.30.185,
 no TTD compensation is payable after the date of medical stability, so the April 1991 controversion was unnecessary, and without effect in regard to TTD compensation.  There is no Indication Employee is entitled to permanent total or temporary partial disability compensation.  Accordingly, we find no basis for determining the April 1991 controversion was frivolous or unfair.


Nevertheless, we are not insensitive to the seriousness of Employee's allegation that he was treated badly because of bad feelings between ATIE's adjuster and Employee and Mr. Choate.  Accordingly, under our authority in AS 23.30.155(h), we will request the Workers' Compensation Division to serve a copy of this decision on the department of Commerce and Economic Development, Division of Insurance for information, and any action it deems appropriate.  We decline to make any recommendation to the Division of Insurance.  The parties may, of course, contact the Division of Insurance at:  P.O. Box D, Juneau, Alaska 99811‑0800, for any purpose they deem appropriate.


ORDER


1.  ANICO shall pay Employee's temporary total disability compensation for the four‑week period commencing 21 May 1990.


2.  ATIE is responsible for the remainder of Employee's benefits under the Alaska Workers' Compensation Act.  ATIE shall reimburse ANICO for all benefits it has paid, with the exception of the four weeks of temporary total disability compensation addressed in paragraph number one.


3.  Employee's claim for payment of his travel costs to Seattle is denied and dismissed.


4.  Employee and APC shall confer and resolve the per diem dispute in accord with this decision.  We retain jurisdiction to resolve any dispute.


5.  ATIE shall pay the reasonable cost of a hot tub, including installation and necessary equipment, in accord with this decision.  We retain jurisdiction to resolve any dispute.


6.  ANICO's claim for payment of its attorney's fees, costs and interest is denied and dismissed.


7. ATIE shall pay employee's attorney's fees in the amount of $9,582.


8. The Workers' Compensation Division is requested to serve a copy of this decision and order on the Department of Commerce and Economic Development, Division of Insurance, with an appropriate cover letter.


Dated at Juneau, Alaska this 12th  day of FEBRUARY, 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /S/ LAWSON N. LAIR


Lawson N. Lair,



Designated Chairman



 /S/ DAVID W. RICHARDS


David W. Richards, Member



 /S/ DON KOENIGS


Don Koenigs, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Jeffrey Anderson, employee / applicant; v. Alaska Pulp Corporation, employer; and Alaska Timber Insurance Exchange, insurer; and Trading Union, Inc., employer; and Alaska National Insurance Co., insurer; defendants; Case Nos. 8914283, 8929234 and 9011569; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, this 12th day of FEBRUARY, 1992.



Bruce Dalrymple

jrw

�








    �At the time of this injury, Employee reported he was hit by a chunk of wood and fell on his shoulder.  At hearing, Employee testified his shoulder injury occurred when he was hit in the head and shoulder with an "eight�inch cable."


    �The records indicate the case of mayonnaise weighed 20 to 25 pounds.


    �AS 23.30.120(a) provides in pertinent part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter...."


    �AS 23.30.022 provides:


	An employee who knowingly makes a false statement as to the employee's physical condition on an employment application or reemployment questionnaire may not receive benefits under this chapter if


	(1)  the employer relied upon the false representation and this reliance was a substantial factor in the hiring; and 


	(2) there was a causal connection between the false representation and the injury to the employee.


    �As the parties had ample opportunity to present evidence and argue the issue, we will not consider additional medical evidence about Employee's need for a tub which is large enough for him to sit or stand up in.


    �We have not included any occasion when it appeared that some other action, no matter how minor, was required.  We have not included any of the occasions when the itemization indicated some other action was taken.


    �AS 23.30.185 provides in pertinent part.  "Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability."







