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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

OLIVER E. ROBINETT,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 8625943



)

ENSERCH ALASKA CONSTRUCTION,
)
AWCB Decision No. 92-0033



)


Employer,
)
Filed with AWCB Anchorage



)
February 13, 1992


and
)



)

EMPLOYERS' CASUALTY CO.,
)



)


Insurer,
)


  Defendants.
)

________________________________________)


The employee's claim for temporary total disability benefits, medical benefits, attorney's fees and legal costs was heard on December 10, 1991, in Anchorage, Alaska.  The employee was present and represented by attorney Michael Jensen.  The employer and its insurer were represented by attorney Shelby L. Nuenke‑Davison.  The record closed on January 8, 1992, the first regularly scheduled hearing date after the record was returned to us from the Superior Court.


PROCEDURAL BACKGROUND

We initially heard the employee's claim on June 11, 1987 and we issued a decision and order on September 4, 1987.
  In our decision and order, we applied the "Larson test" and held that Robinett was not an employee of the employer when the alleged injury occurred because he had intentionally misrepresented his physical condition on the employer's replacement medical questionnaire.  We also found that even if he were to be considered an employee, his claim would be denied because he had not established the preliminary link between the injury and his employment and, therefore, the presumption of compensability did not attach to his claim.


On July 1, 1988, AS 23.30.022, essentially a codification of the "Larson test" was enacted into law.


Our September 4, 1987 decision and order was appealed and the Superior Court affirmed it on may 23, 1989.


The Superior Court's decision was appealed and on December 21, 1990, the Alaska Supreme Court issued a decision reversing and remanding our decision and order.
  The court held that since Robinett's alleged injury occurred before the "Larson test" was codified, his claim was not barred by his misrepresentations.  The court also held that the employee had produced sufficient evidence to establish the preliminary link between his injury and his employment and, therefore, the presumption of compensability attached to his claim.


FACTUAL BACKGROUND

Much of relevant evidence in this case has been set forth previously in our September 4, 1987 decision and order.  We hereby incorporate that evidence and add the following facts.


Monte Plumlee testified at the hearing.  He stated that he had been in the Operating Engineers Union since 1974 and, as such, was very familiar with the operation of heavy equipment.  He said he became acquainted with Robinett while he worked as a grade checker at the Bradley Lake dam project between July and December 1986.  Plumlee explained that he worked mostly with the employee in August and September while he was setting grade and the employee was operating a bulldozer on road construction.  When asked about how Robinett did his job, Plumlee testified:


Q.  Did he do anything as far as that maybe other operators wouldn't do, as far as assisting truckers?


A.  He did more than some and probably as much as most of them.  He was very cooperative.  Working at night, it was awfully awkward to the visibility, the ‑‑ it just multiplied the problems, the lack of suitable light, you know, for visibility to see our ‑‑ to bring the control work to where to actually put in the road and how high, or how deep to make the cuts.  And he was very cooperative with me as far as helping me like shine a light or hold the end of the tape measure so that we could bring our control, bring our road to the proper specifications.


Q.While doing this, would he have to get on and off his dozer?


A.  Oh, definitely, yeah.  He was ‑‑ he was an ‑‑he was very active in that respect.  He was on and off, not as ‑‑ probably more so to dump the trucks.  We were ‑‑ the material that was hauled to us or hauled away from us was usually in these R25, R22 and R25 Euclid end dump.  It looked like a big tonka truck, like the tonka trucks the kids play with, but, you know, of course, much larger than that.  And he would get off and dump, show the Teamsters, the truck drivers, where to dump their loads, and he was very active in that respect.


Q.  Did you notice him having any physical problems doing his work?


A.  I never observed that he was limited in any respect, in the times that I worked with him, until right at the end, in October when he and I were ‑‑ I wasn't really working directly with him, and I learned that he was having some physical problems at that time.  That was after we were in close contact.


Plumlee stated that he did not see much of Robinett after he was sent to the rock quarry.  He said that it was the talk around camp among the dozer operators that working in the rock quarry was very hard on them physically.  Plumlee explained that he had operated a dozer both in and out of a quarry and the vibration was much more extensive in the quarry.  He stated that after Robinett stopped operating the dozer in the quarry, he was assigned to spread gravel around with a grader which was much lighter work.  Plumlee further testified:


Q.  Did you notice any physical change in Oliver after the rock quarry?


A.  In December is when I got laid off and went to his house.  He was storing some of my personal items for me.  And I went to his apartment to retrieve the items before I came back to Fairbanks.  And he was obviously, very obviously in pain and experiencing a good bit of discomfort, there in his apartment.


When asked if he thought the employer had knowledge of the employee's back problems while working in the quarry, Plumlee testified:


Q.  Okay, In your opinion, would the supervisor or foreman have had to have known that Oliver could not work the rock quarry?


A.  Well, when he parked his bulldozer and refused to work, it'd be ‑‑ well, the work area there was ‑‑ it was like several acres in size, and it'd be very difficult for a foreman not to know that he wasn't operating that piece of equipment.


Q.  Was it common knowledge in the camp that Oliver had back problems, after the work at the rock quarry?


A.  I think with people who were associated with, you know, this ‑‑ they were ‑‑ yeah, I'd say with people who were associated with him were aware of it.


Q.  Would it be fair to say that the supervisors and foremen would have had to know about the back problems he had as a result of working in the rock quarry?


A.  Well, that superintendent who transferred him had to know.  You just don't stop a piece ‑‑ you know, a piece of equipment that cost 100 ‑‑ several hundred thousand dollars and it cost a couple hundred dollars an hour to operate.  You just don't park something like that.  That's almost inconceivable on a job that you just don't park a piece of equipment.


Also testifying at the hearing, was the employee's wife, Judy Faye Robinett.  When questioned about her husband's physical condition before and after the rock quarry work, she responded:


Q.  Next, I'd like to ask you, since you know Oliver better than anybody; what's his physical condition between ‘83 and when he went to work at the rock quarry.


A.  Well, he did have some pain in his back in ‘83, but progressively, it got better.  And then, he did not have any problems.  He can't bend over as much as other people.  He can bend over, but not his back doesn't have the flexibility of that a normal person's would have because of the fusion.  But other than that he was perfectly normal, he had no problems.


Q.  And, after this incident in the rock quarry, did you notice a change?


A.  Yes, definitely.


Q.  What's his condition been since then?


A.  It's been terribly bad, he's had a lot of pain in his back and down his legs.  At night his legs cramp and stuff so bad, that [he] can't hardly sleep.  And, the doctor did finally give him the muscle relaxers, which do help to an extent.  At least he can sleep some at night.  But he can't hardly walk; we can't even walk on the beach.  He can't walk in any kind of ‑‑ if its even small rocks and stuff, he’s got one leg that does not work, it kind drags the toe hangs down, the end doesn't -- he doesn't have the control over his foot, he can't pick it up right.  And, his legs go dead all the time.  Like going down stairs, have to be real careful, because he'll just fall over; he can't hardly walk down or up stairs, it hurts him too bad.


Delbert B. Urban was also questioned at the hearing.  He testified that he was a construction superintendent with Dietz Alaska Construction when Robinett worked there starting in the fall of 1985.  He reported that the employee had no difficulty getting on or off the equipment he was working on.  Urban also stated that he had gone fishing with Robinett a number of times before October 1986, and he had no trouble running up and down river banks and gravel bars.  When asked if he noticed any physical changes in the employee after the October 1986 rock quarry incident, the witness

stated:  "Well, he's got a walk that's kind of funny; his back's twisted up a little bit, and you know, he's limping when he's walking."  At his deposition taken on June 10, 1987, Wendell Trivelpiece testified that he started working as a truck driver for the employer at the Bradley Lake project on July 5, 1986. (Trivelpiece dep. at 6).  He reported that he had spent the last 30 years working as a logger and operating heavy equipment. (Id.)  He stated he met Robinett when Robinett was running a fill Cat while building roads.  They both worked the night shift. (Id. at 11).  Trivelpiece testified that the employee was quite helpful to the truck drivers at night because he would get off the Cat and spot them with a flashlight so they would not go off the road and down steep embankments.  Along these lines, he stated:


Q.  In doing that did he have to get on and off his Cat frequently?


A.  Yes, he did.  Every time a load backed up there he was off and spotted us so we knew where to stop and got us where we wanted it and got off quite frequently.


Q.  Did you notice he was having any difficulty doing that?


A.  Not a bit.

(Id. at 12‑13)


When asked to discuss the difference between operating a bulldozer in fill and a rock quarry, the witness testified:


A.  It is a lot rougher riding.  It is ‑‑ it jars you a lot.  You are bouncing over those big rocks and you back into them with the blade and ripper and so on, and just a lot harder operating.  I've done that in the past on a job of my own down here and it is quite rough on you.


Q.  In the 30 years of experience that you have operating heavy equipment, how would you rate that as to ‑‑ as to difficulty?


A.  I would say it was probably as far as hard on you, shaking you around hard on your back and so on, I would say it is about as rough as anything I have done.

(Id. at 13).


When asked if he noticed that the employee appeared physically different before and after working in the rock quarry, Trivelpiece responded:


A.  Yes, I did.  Like I said earlier, before, you know, he was on and off the Cat, just pretty chipper, just right up and down off of the Cat and walked fast and moved fast when he was logging, and after that when I seen him when he was operating the grader he was moving pretty slow when he walked, and then in town in December and January when I seen him he was really, really ‑‑


Q.  Really what?


A.  ‑‑ he was really sore in the back.  He couldn't stand up very long and he couldn't sit very long either, really.

(Id. at 18).


The witness stated that he felt the supervisors and foremen must have known that Robinett hurt his back in the rock quarry because it was common knowledge among the six to twelve other men that worked in the area. (Id. at 27‑28).


FINDINGS OF FACT AND CONCLUSIONS OF LAW

The first question to be resolved is whether Robinett's claim is barred under AS 23.30.100 because he did not file a notice of injury within 30 days after he was injured.  The employee allegedly injured his back on October 8, 1986 and the record shows that he advised the employer of the alleged injury on December 16, 1986.

AS 23.30.100(a) provides:


(a)  Notice of an injury or death in respect to which compensation is payable under this chapter shall be given within 30 days after the date of such injury or death to the board and to the employer.


We find that the employee's failure to give timely notice, however, can be excused under the provisions of AS 23.30.100(d) which states in pertinent part:


(d)  Failure to give notice does not bar a claim under this chapter


(1)  if the employer, an agent of the employer in charge of the business in the place where the injury occurred, or the carrier had knowledge of the injury or death and the board determines that the employer or carrier has not been prejudiced by failure to give notice;


We find in the first instance that the employer, through its supervisors and foremen on the Bradley Lake project knew or should have reasonably known that Robinett had injured his back while working in the rock quarry on October 8, 1986.  Plumlee, Wendell Trivelpiece and Wes Trivelpiece all testified that the supervisors and foremen must have known about the employee's back injury because it was "common knowledge" with the men who worked on the project.  Plumlee made the point that Robinett's superiors had to know he was hurt because someone made the management decision to reassign him to the lighter work position of grader operator following his last night in the quarry.


Second, is the question of whether the employer was prejudiced by the failure of the employer to give timely notice.  The employer argues that it was prejudiced because if Robinett had given timely notice an orthopedic examination could have been performed much sooner.  However, the employer does not explain how immediate medical attention would have significantly helped the employee's back problem.  The record reflects that after October 8, 1986, Robinett was capable of working both in Alaska and, for a short time, in Arizona.  The employer also contends that it was prejudiced because by the time the employee gave notice that he had been injured, most of the employees and supervisors who might have had some knowledge of the alleged injury were gone.  The employer again does not explain why it could not have reviewed its employment records, found the names, addresses and telephone numbers of potential witnesses and contacted them.  There was no evidence introduced to show that, in the passage of some 70 days, important witnesses could not be located.  Based on these facts, we conclude that Robinett's late filing of his notice of injury is excused under AS 23.30.100(d)(1).


Next, the employer asserts that Robinett's claim is barred by AS 23.30.235.  This statute provides in pertinent part: "Compensation under this chapter may not be allowed for an injury (1) proximately caused by the employee's wilful intent to injure or kill any person."  This section is an affirmative defense and, therefore, the employer has the burden of proving its elements by a preponderance of the evidence. Woolley v. City of Fairbanks, AWCB No. 86‑0123 at 3 (May 28, 1986).


AS 23.30.120 states in part:


(a)  In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that


. . . .


(4)  the injury was not occasioned by the wilful intention of the injured employee to injure or kill himself or another.


After explaining the inherent problems in trying to apply both of these statutory provisions simultaneously, the board cited to James E. Fermoyle v. Wagley, Inc., AWCB No. 84‑0250 (July 6, 1984), and stated:


We adopt this approach, which is as follows: First, determine if the presumption under §120(a)(4) has attached.  Second, determine whether substantial evidence has been submitted which overcomes the presumption. If the presumption is overcome, it drops out of the case. Third, the presumption no longer playing a part in the analysis, the employer' must meet its burden under §235(l), proving by a preponderance that the injury was proximately caused by the employee's wilful intent to injure any person (including himself).

(Id. at 4).


The board also considered in Woolley what type of action of an employee would amount to "wilful intent to injure."  The board noted that Professor Larson advocated a narrow interpretation of wilful intent and argued that "rash" or "impulsive" conduct, absent the specific intent to bring about injury, does not amount to wilful conduct and cited to what is now 1A Larson, The Law of Workmen's Compensation §36.60 at 6‑198 to 6‑200 (1990). (Id. at 2).  Based on Professor Larson's rationale, the board construed the phrase "wilful intent to injure" to require that the "[a]ctor engage in conduct with specific purpose of bringing about the resultant harm." (Id. at 3).  We adopt that the board's rationale and will apply it in this case.


In applying the presumption analysis as set forth above, we must first consider whether the presumption afforded by §120(a)(4) attaches to this claim.  We find that it does because there is evidence that Robinett had reason to believe that his back problems had resolved to the point he could operate a dozer in the quarry in October 1986.  The record reflects that on March 1981, he was released by his physician to run a heavy equipment line skid shovel.  In October 1981, the employee's physician recommended a rehabilitation training program to become a heavy equipment operator.  In October 1983, his physician released him for work as a heavy equipment operator.  The record reflects that Robinett was able to return to work between 1983 and 1986 without being treated for back problems.  Mrs. Robinett testified that while he had some back pain in 1983, his condition became progressively better until the rock quarry incident.  Plumlee, Urgan, Wendell and Wes Trivelpiece all testified that before October 8, 1986, the employee could function as a heavy equipment operator without any problems.


The next question is whether the employer has come forth with substantial evidence to overcome the presumption.  The record gives some indication that Robinett had been forewarned by several physicians to get retraining and not return to work as a heavy equipment operator and, accordingly, we find that substantial evidence has been produced to rebut the presumption.


The last step is to determine whether the employer proved by a preponderance of the evidence that Robinett's injury was proximately caused by his wilful intent to injure himself.  Based on all the evidence in this case, we find that Robinett did not work in the rock quarry with the specific purpose of reinjuring his back, becoming once again disabled and facing yet another back surgery.  Accordingly, we conclude that the employer has not proven by a preponderance of the evidence all elements of its defense and, therefore, the employee's claim is not barred by AS 23.30.235.


Having determined that Robinett's claim is not barred, we next must decide whether he was injured, in fact, while working in the rock quarry on October 8, 1986.


The Alaska Supreme Court has repeatedly held that "injury" under the Alaska Workers' Compensation Act includes aggravations or accelerations of pre‑existing conditions. See, e.q., Burgess Construction v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwood II); Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966).  Liability is imposed on the employer "whenever employment is established as a causal factor in the disability." Smallwood II, 623 P. 2d 317 (quoting Ketchikan Gateway Borough v. Saling, 604 P.2d 590, 597‑98 (Alaska 1979).  A causal factor is a legal cause if "it is a substantial factor in bringing about the harm or disability at issue." Id.


An aggravation or acceleration is a substantial factor in the disability if it is shown (1) that "but for" the employment the disability would not have occurred and (2) the employment was so important in bringing about the disability that a reasonable person would regard it as a cause and attach responsibility to it. State v. Abbott, 498 P.2d 712, 727 (Alaska 1972); Fairbanks North Star Borough v. Rogers and Babler, 747 P.2d 528 (Alaska 1987).


AS 23.30.120(a) provides in pertinent part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


The evidence necessary to raise the presumption of compensability varies depending on the type of claim.  "[I]n claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection." Smallwood II, 623 P.2d at 316.  In less complex cases, lay evidence may be sufficiently probative to establish causation. Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  With regard to medical evidence, Professor Larson states:


In compensation law, the administrative law evidence problem of expert opinion and official notice finds its principal application in the handling of medical facts.  The usual question is the extent to which findings of the existence, causation or consequences of various injuries or diseases can rest upon something other than direct medical testimony ‑ the claimant's own description of his condition, for example, or the commission's expert knowledge acquired not by formal medical education but by the practical schooling that comes with years of handling similar cases.


. . . .


To appraise the true degree of indispensability which should be accorded medical testimony, it is first necessary to dispel the misconception that valid awards can stand only if accompanied by a definite medical diagnosis.  True, in many instances it may be impossible to form a judgment on the relation of the employment to the injury, or relation of the injury to the disability, without analyzing in medical terms what the injury or disease is.  But this is not invariably so.  In appropriate circumstances, awards may be made when medical evidence on these matters is inconclusive, indecisive, fragmentary, inconsistent, or even nonexistent.

2B Larson, Workmen's Compensation Law, §79.50‑51 at 15‑426‑428 (citing Employers Commercial Union Co. v. Libor, 536 P.2d 129 (Alaska 1975); Kessick v. Alyeska Pipeline Service Co., 617 P.2d 755 (Alaska 1980).


Once the presumption attaches, the employer must come forward with substantial evidence that the disability is not work related.  Smallwood II, 623 P.2d at 316.  Substantial evidence is such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion.  Kessick, 617 P.2d at 757.  There are two methods of overcoming the presumption of compensability:  (1) presenting affirmative evidence showing that the disability is not work‑related or (2) eliminating all reasonable possibilities that the disability is work‑related. Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991).


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id. at 869.  If the employer produces substantial evidence that the disability is not work‑related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence. Id. 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


Based on this discussion, our first point of inquiry is usually whether the presumption of compensability has attached, that is, whether a preliminary link has been established between the employee's disability and his employment with the employer on October 8, 1986.  However, in this case, the Alaska Supreme Court has already determined that the preliminary link between the employee's alleged disability and his employment on October 8, 1986 has been established.  Robinett v. Enserch Alaska Const., 804 P.2d 725, 728‑29 (Alaska 1990).
  Since the preliminary link has been established, the alleged injury is presumed to be work connected. Id. at 728.


Since the presumption of compensability attaches to Robinett's claim, the next question is whether the employer has come forward with substantial evidence that Robinett's present condition is not related to his employment with it on October 8, 1986.  We find that the employer has come forward with such evidence.  Drs. Johnson, Coyle and Dittrich agreed that Robinett's present complaints are consistent with his underlying problems of degenerative disc disease and spinal stenosis and that these diseases got worse.  Dr. Johnson testified that if the employee had continuing symptoms that would be consistent with his three back surgeries.  He stated that he was not surprised that Robinett was still having problems.  Dr. Johnson testified that while he could not speculate on whether working in a rock quarry would worsen the employee's condition, he would hesitate to say it would and would be surprised if it did.  Dr. Coyle, the radiologist, compared the CT scans taken in 1981 and 1987 and indicated that there had been no change.  He felt that it was unlikely that Robinett would not have experienced symptoms between 1983 and 1986.  Dr. Coyle also said that a review of the scans showed that the spinal stenosis was pretty extensive.  Dr. Dittrich agreed with Dr. Coyle that, from a review of the two CT scans, there was no change in the spinal stenosis or changes in the arthritis or degenerative process.  Dr. Dittrich testified that Robinett's symptoms in December 1986 were almost identical to the symptoms he complained of in March 1983.  Finally, Dr. Dittrich stated that it would seem somewhat unusual to him that someone with his previous back problem would be significantly changed by riding a cat in a quarry.


Having determined that the employer has come forward with substantial evidence to overcome the presumption of compensability, we must next decide if the employee has proven all elements of his case by a preponderance of the evidence.  As noted previously, in order for Robinett to prove his claim by a preponderance of the evidence, he must persuade us that the "asserted facts are probably true." Saxton, 395 P.2d at 72.  Having carefully reviewed all the evidence in this case, we conclude that Robinett has met his burden in this regard.


We find the medical testimony of Drs. Johnson, Coyle and Dittrich as to the cause of the employee's present condition was inconclusive.  When medical testimony is inconclusive, it should be resolved in the employee's favor.  Kessich, 617 P.2d at 758.  While these three physicians stated, in essence, that Robinett had degenerative disc disease and spinal stenosis and that these diseases get worse with time, they could not say with any certainty that the rock quarry work did not aggravate or accelerate his preexisting condition.  Dr. Johnson testified that he could not "speculate" on whether such work caused a worsening of the employee's condition.  He stated only that he would be surprised if it did.  Dr. Coyle did not want to speculate.  Dr. Dittrich testified that he would consider it somewhat unusual for such work to significantly change Robinett's back condition.  We also question the foundation upon which these physicians made their inconclusive statements.  As far as we can ascertain, the physicians were never asked if they had worked as a dozer operator in a rock quarry, seen dozer operators work in a rock quarry, or in some other way were aware of what the employee experienced in the rock quarry in October 1986.


Since we have found the testimony of Drs. Johnson, Coyle and Dittrich to be, at best, inconclusive, we look to the lay testimony of those who knew and observed Robinett both before and after he had worked in the rock quarry.  Mrs. Robinett testified that between 1983 and October 1986, her husband's back condition progressively got better.  She stated that after working in the quarry, his condition has been "terribly bad with a great deal of pain in his back and legs." Mrs. Robinett testified that since that time the employee has a hard time sleeping because of the pain, can hardly walk on uneven surfaces and up and down stairs, has one leg that does not work causing the toe to hang down and loses feeling in his legs all the time.  Plumlee testified that before the quarry work, Robinett could get up and down from his grader to help the drivers without any apparent restrictions or difficulties.  After the quarry work he saw the employee in December 1986 and he stated that the employee was "very obviously in pain and experiencing a good bit of discomfort."  Urban stated that the employee could get on and off equipment as well as run up and down river banks without difficulty prior to October 1986.  When asked to describe Robinett's condition after October 1986, he testified; "[h]e's got a walk that's kind of funny; his back's twisted up a little bit, and you know, he's limping when he's walking."  Wendell Trivelpiece testified that before working in the quarry, the employee did not have a bit of difficulty getting on and off his grader.  When asked how Robinett appeared shortly after he had worked in the quarry, Wendell Trivelpiece stated: "[w]hen I seen him when he was operating the grader he was moving pretty slow when he walked, and then in town in December and January when I seen him he was . . . really sore in the back.  He couldn't stand up very long and he couldn't sit very long either, really."  Wes Trivelpiece testified that before working in the quarry Robinett did not have any apparent physical problems but afterwards he complained about his back and walked "funny."


Having determined that Robinett has proven all elements of his claim by a preponderance of the evidence, we conclude that his employment on October 8, 1986 aggravated or accelerated his pre‑existing back condition and, therefore, he suffered a work related injury under the Alaska Workers' Compensation Act.


The remaining issues involve the duration of temporary total disability benefits, nature or medical expenses and the amount of attorney's fees and legal costs.  Since a great deal of time has passed since September 4, 1987, when we were first asked to decide these issues and because the parties have not briefed or argued then with regard to this decision and order, we retain jurisdiction over them if they cannot be resolved by the parties.


ORDER

1.  The employer shall pay the employee temporary total disability benefits.


2.  The employer shall pay the employee medical expenses.


3.  The employer shall pay the employee attorney's fees and legal costs.


Dated at Anchorage, Alaska this 13th day of February 1992.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ R. E. Mulder


R.E. Mulder, Designated Chairman



 /s/ Robert W. Nestel


Robert W. Nestel, Member



 /s/ Michael A. McKenna


Michael A.McKenna, Member

REM:fm


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Oliver E. Robinett, employee / applicant; v. Enserch Alaska Construction, employer; and Employers' Casualty Co., insurer / defendants; Case No. 8625943; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 13th day of February, 1992.



Flavia Mappala, Clerk
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    �Robinett v. Enserch Alaska Construction, AWCB No. 87�0210 (September 4, 1987).


    �Robinett v. Enserch Alaska, 3AN 87�9844 Civ. (Alaska Super. Ct. May 23, 1989).


    �Robinett v.Enserch Alaska Const., 804 P.2d 725 (Alaska 1990).


    �The employer maintains that pursuant to AS 23.30.120(b), the presumption of compensability does not attach to the employee's claim.  AS 23.30.120(b) states: 





	If delay in giving notice is excused by the board under AS 23.30.100(d)(2), the burden of proof of the validity of the claim shifts to the employee notwithstanding the provisions of (a) of this section.





We find the employer's position without merit since we excused the employee's delay in giving notice under §100(d)(1) and not under §100(d)(2). 







